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9. 

t. 

2. 
4. 

3. 

Q. 
4. 

INTRODUCTION. 

PLEASE STATE YOUR NAME, OCCUPATION AND BUSINESS 
ADDRESS. 

My name is Charles A. Montoya. I am employed as the Town Mana er for 

P.O. Box 2670, Florence, Arizona 85 132. 
the Town of Florence, Arizona. My business address is 775 N. Main 5 treet, 

HAVE YOU PREVIOUSLY TESTIFIED IN ANY OTHER 
PROCEEDINGS BEFORE THE ARIZONA CORPORATION 
COMMISSION? 

No. 

PURPOSE OF TESTIMONY. 

WHAT IS THE PURPOSE OF YOUR TESTIMONY? 

On December 3 1,2013, Johnson Utilities, L.L.C. (“Johnson”) filed an 
Application for Approval of the Sale and Transfer of Assets and Conditional 
Cancellation of Certificate of Convenience and Necessity (the “Johnson 
Application” The Johnson Application was filed as a result of ongoin 

the acquisition of the assets of Johnson, and Johnson’s entity, Southwest 
Environmental Utilities (“Southwest”) by the Town. In my testimony I will 
describe the Town, its current utilit operations, the proposed transaction 

assets of Johnson by the Town is in the public interest. 

DESCRIPTION OF THE TOWN OF FLORENCE. 

PLEASE DESCRIBE THE TOWN OF FLORENCE, ARIZONA. 

!i negotiations b. etween the Town of Florence (the “Town”) and Johnson or 

between the Town and Johnson, an i l  the reasons why the acquisition of the 

The Town of Florence is an Arizona munici a1 co oration which was 

25,536 peo le, althou h the current population is now estimated to be in 

approximately 62 s uare miles. Two maps illustrating the Town’s municipal 

- 2. 

founded in 1866. As of the 20 10 census the vi! own ad a population of 

excess of 2 1; ,000 peop 9 e. The area within the Town’s municipal limits is 

boundaries and the 9. own’s planning area are attached as Attachment 1 and 

The Town is a municipal water and wastewater treatment provider which 
delivers otable water and effluent, as well as wastewater treatment services 

treatment services to the facilities of Pinal County, the State of Arizona, the 
United States, and several rivate prison facilities within the Town. 

(“DAWS ) &om the Arizona De t. of Water Resources (“ADWR 7 which i! 

to the pu t lic. The Town also supplies potable water and wastewater 

Accordingly the Town ho P ds a Designation of Assured Water Sup ly 

. f : F  current1 rated at approximately ’I 3,500 acre feet, or enough le all and 
physica Y ly available water for approximately 100,000 people. he own alsc 
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water per year. 
pursuant to Section 

DOES THE TOWN OF FLORENCE CURRENTLY PROVIDE 
WATER AND WASTERWATER SERVICE OUTSIDE ITS 
MUNICIPAL LIMITS? 

Yes, the Town does provide water and wastewater treatment service outside 
its municipal limits at this time. 

WILL THE TOWN OF FLORENCE PROVIDE WATER AND 
WASTERWATER SERVICE OUTSIDE ITS MUNICIPAL LIMITS IF 
THE SALE OF ITS ASSETS IS APPROVED? 

Yes. If the sale of Johnson’s assets is approved by the Commission and by 
the voters of the Town, the Town will continue to provide water and 
wastewater service outside of its municipal limits to the current and future 
customers of the applicant’s system. 

THE ASSET PURCHASE. 

PLEASE DESCRIBE THE PROPOSED ASSET PURCHASE 
TRANSACTION BEWEEN THE TOWN OF FLORENCE AND 
JOHNSON UTLITIES. 

Because the Town is alread a water and wastewater service provider, the 

ensure that it would be the service provider to all o the 62 square miles 
which is currently within the Town’s boundaries, as well as any areas which 
ma be annexed into the Town in the future. In fact, a substantial annexatior 

pending. fhere fore, with the authorization of the Florence own Council, 
the Town has been workin diligently towards finalizing the terms and 

ac uire the assets and operations of Johnson, including the right and the 

current and future customers residing within Johnson’s CC&N. 

P acquisition of the assets of Y ohnson Utilities would rovide a means to 

of t  % e Ma ic Ranch community, an area currently served b Johnson, is 

conditions of an asset purc fi ase and lease agreement where the Town would 

ob F igation to provide water and wastewater utility services to all of the 

!i 
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4. 

Q* 

4. 

Q* 

A. 

Q* 

A. 

Q. 

A. 

WHEN DO YOU BELIEVE THE ASSET PURCHASE AGREEMENT 
WILL BE COMPLETED? 

Barrin any unanticipated difficulties, the final draft of the Agreement 
shoul B be ready for resentation to the Florence Town Council in the 
immediate future . 8nce approved, the Florence Town Council would 
authorize the Mayor to sign the A reement on behalf of the Town. However 
before the transaction can procee to actual com letion, Johnson will have 
to receive the authorization of the Corporation ommission and the Town 
will have to receive the authorization of its voters at an election to be held 01 
Ma 20,2014. While I am not a lawyer, it is my understanding that if either 

HOW DID THE TOWN AUTHORIZE AND SCHEDULE THE 
ELECTION? 

cp B 

of t  i: ose approvals do not occur, the Agreement would be null and void. 

In February of this year, the Town Council a roved Resolution No. 142 1 - 
14, thereby authorizing an election to be he l fhay  20,2014 on the question 
of the ac uisition of the assets of Johnson Utilities, L.L.C. The election was 

IF THE RE UIRED VOTER AND COMMISSION APPROVALS 
ARE OBTA ED, WHEN WOULD THE TRANSACTION CLOSE? 

The Town’s oal is to close escrow on the transaction before the end of the 

HAVE YOU RECEIVED ANY REACTION FROM RESIDENTS OF 
THE TOWN REGARDING THE PROPOSED TRANSACTION? 

schedule ! according to the consolidated election law, A.R.S. 6 16-204. 

fiscal year, w fl ich is June 30,2014. 

At the special meeting held March 26,20 14, the public reaction was all 
positive. 

CAN YOU DESCRIBE THE MAJOR TERMS FO THE ASSET 
PURCHASE AND LEASE AGREEMENT? 

Attached to m testimony as Attachment 3 is the latest draft of the Asset 

me authorization to continue the negotiations with Johnson. The attached 
document while not a roved by the Council, is the current document 

the near future. 

Purchase and E ease Agreement. On March 26,2014 the Town Council gave 

between the Town an (ps ohnson. The document will go before the Council ir 

The purchase price to be paid by the Town is $121,000,000 in the form of 
revenue bonds. In return, the Town would receive all the assets of Johnson 
Utilities which are available for use or necessa for the operation of the 
utility business other than those assets describe s in Section 1.02 of the 
Agreement andin Schedule A . 
The Town will a ree to assume Johnson’s obligations under the existing 
Line Extension k greements. 
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Q. 

A. 

Q. 

A. 

Q* 

A. 

Q. 

Q. 

A. 

The Town is to receive $2,500,000 in cash in Johnson’s off-site facilities 
hookup fee account and any balance it its CAGRD ad’uster fee account, as 
reduced by any shortfall from the October 20 13 CAGkD bill advanced by 
Johnson. 

The Town will assume all existing customer accounts and will receive all 
customer deposits held on account by Johnson Utilities at close of escrow. 

HOW WILL FLORENCE OWN THE ASSETS OF JOHNSON 
UTILITIES, L.L.C.? 

The Town will make the acquisition and will own the purchased assets in thc 
name of the Town of Florence, Arizona, an Arizona municipal corporation, 
as will be reflected in the final draft of the Agreement. 

DOES THE TOWN INTEND TO SERVE ALL CURRENT AND 
FUTURE CUSTOMERS OF THE UTILITY SYSTEM REGARDLESi 
OF WHETHER SUCH CUSTOMERS ARE INSIDE Ok OUTSIDE OE 
THE TOWN’S MUNICIPAL BOUNDARIES? 

Yes. The Town will serve all current and fbture customers of Johnson 
Utilities, whether within or without the Town’s boundaries. 

WILL THE TOWN SERVE ALL FUTURE CUSTOMERS IN THE 
AREAS COVERED BY JOHNSON’S APPLICATIONS TO EXPAND 
ITS CC&N? 

Yes. 

DOES THE TOWN HAVE ANY PRIOR EXPERIENCE IN THE 
OPERATION OF A WATER AND WASTEWATER UTILITY 
SYSTEM? 

A. 
as a joint 

the Town has a 
and wastewater 
requirements of 
requirements of 

Yes. The Town built its second wastewater treatment facility in 1953 

in Section 3 above, water faci ? ities 

WILL THE EXISTING CUSTOMERS OF JOHNSON UTILITIES OR 
THE TOWN EXPERIENCE ANY DISRUPTION IN THEIR SERVICI 
DURING OR AFTER THE ASSET TRANSFER? 

No. The Town is workin dili ently with Johnson to ensure that both the 

that end, the Town will enter into an agreement with Johnson to ensure that 
transaction and the trans P P  er o assets takes place is a seamless manner. To 
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4. 

5. 

Q* 

4. 

Q. 

4. 

Q* 

A. 

the transfer of assets will occur without causin an problems to the 
customers. It is the Town’s goal to make sure &at loth the existing and 
hture customers of the Town’s utility system, wherever located, receive the 
high level of service that the Town is known for. 

WHAT WILL HAPPEN TO THE CURRENT EMPLOYEES OF 
JOHNSON UTILITIES? 

During the transition period,. Johnson’s current em loyees will remain the 

employees will become employees of the Town of Florence unless they 
choose not accept employment with the Town. 

employees of Johnson Utilities. However, some, i P not all of the Johnson 

FUTURE RATES. 

HOW DO THE TOWN’S CURRENT WATER AND WASTEWATER 
RATES COMPARE WITH THOSE OF JOHNSON UTILITIES? 

The rates of the two 

Town system. 

comparable. For example, a water and 
of water with a %’ meter er 
Johnson system and $7 1. .Q 7 in the 

WHAT IS LIKELY TO HAPPEN TO THE RATES FOR THE 
CURRENT JOHNSON UTILITY CUSTOMERS AFTER THE 
TOWN’S ACQUISITION OF THE JOHNSON SYSTEM? 

Based upon the Town’s economic analysis of Johnson Utilities the Town 
does not intend to make any changes to the rates charged to Johnson’s 
current customers, as well those customers acquired after the acquisition, fo 
at least 18 months. Also, since the Town is re uired to conduct a rate study 
prior to increasin utility rates ursuant to A.8.S. 5 9-5 1 1 .O 1, there is 

study and the imposition of new rates. 
normally a signi P icant time lag \ etween the Town’s authorization of a rate 

ARE THERE ANY SAFEGAURDS OR CONTROLS WHICH 
WOULD PROTECT UTILITY CUSTOMERS OUTSIDE OF THE 
TOWN’S BOUNDARIES FROM UNREASONABLE RATE 
INCREASES OR THE DISCONTINUANCE OF SERVICE? 

Yes. Although the Town’s utility rates are not governed by the Corporation 
Commission, the Town is required to abide by state law when imposing 
utility rates on customers residing in other municipalities. 

A.R.S. 5 9-5 16(C) forbids a municipality which has acquired the facilities o 
a public service corporation rendering service outside its boundaries from 
discontinuin service while it owns or controls the utility. See, Yuma Vallej 
Land Co., L E C v. City of Yuma, 227 Ariz. 228 (201 1). 
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Q. 

A. 

7. 

Q- 

A. 

8. 

Q. 

A. 

roviding water to 

in water and 

K are the same or less than 

A.R.S. 6 9-5 1 1 .O 1 requires that a municipality 
wastewater service shall not increase its rates 
supporting the rate increase, after 
intent to increase rates and then 

Notwithstanding these im ortant statuto safeguards, it is the Town’s belief 

rates of the Johnson Utility customers for at least 18 months. This will allow 
adequate time for a rate study. 

that the public interest wi K be best serve r if the Town does not increase the 

CUSTOMER SERVICE. 

WHAT IS THE TOWN’S POLICY REGARDING CUSTOMER 
SERVICE? 

The Town consistently endeavors to provide the hi hest level of customer 

residents to find out how the Town is doing. 
service possible to its utility customers. We annual P y send out a survey to 

CUSTOMER DEPOSITS. 

WHAT WILL BECOME OF JOHNSON UTILITIES CUSTOMER 
DEPOSITS AFTER THE ASSET PURCHASE AND TRANSFER? 

Pursuant to the Asset Purchase and Lease Agreement, customer deposits are 
considered part of the “Purchased Assets” under Section 6 1 .O 1 i) of the 
A reement. Once the customer deposits are transferred to the 4 own, they 
wi 5 1 be refunded pursuant to Town Code section 8 50.12 1. 

LINE EXTENSION AGREEMENTS. 

WHAT WILL BECOME OF JOHNSON UTILITIES’ LINE 
EXTENSION AGREEMENTS AFTER THE ASSET PURCHASE ANI: 
TRANSFER? 

the system is 
on August 3 1 
during the 
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PUBLIC INTEREST. 

WHAT ARE THE BENEFITS OF THE ACOUISITION OF THE 
ASSETS OF JOHNSON UTILITIES BY THE TOWN OF 
FLORENCE? 

The Town believes that the public will be well-served by Town ownership 
of the assets and operation of what is now Johnson Utilities. The Town 
desires to rovide solid, dependable service and consistent rates which 

s stem - while at the same time providing sufficient revenue to maintain the 
fiynancial health of the enterprise. Future consolidation of the water and 
wastewater system of Johnson with that of the Town will ensure continued 
growth of the infrastructure required for service, so as to develo 

a growing population. 

The Town has a long history of environmental responsibilit , commitment tc 

bringing those values to the customers, both present and future, of Johnson 
Utilities. 

represent t g e minimum charges necessary to sustain the operation of the 

orderly fashion, the treatment capacity and water resources nee CP, ed in to an servicc 

service and a responsive attitude toward its customers, and Y ooks forward to 

WHAT ACTION DOES THE TOWN OF FLORENCE RE UEST 
THE CORPORATION COMMISSION TO TAKE WITH &GARD 
TO THE APPLICATION OF JOHNSON UTILITIES? 

The Town of Florence asks that the Commission issue its order approving 
the sale and transfer of the assets of Johnson Utilities to the Town of 
Florence in accordance with the terms of the Asset Purchase and Lease 
A reement and approving the cancellation and extinguishment of the CC&? 
o B Johnson Utilities upon the closing of the transaction discussed herein. It it 
respectfblly asked that the Commission issue its order within a timefiame 
which allows for the Town to com lete its acquisition prior to the end of the 

DOES THIS CONCLUDE YOUR TESTIMONY? 

Town’s fiscal year on June 30,20 P 4. 

Yes. 

9 



ATTACHMENT 1 



c 1 



ATTACHMENT 2 



Y-- 

\ / 

Coolidge 

/ 
I 

L Town of Florence 2020 General Plan 
J 

I 



ATTACHMENT 3 



DRAFT 

&SET PURCHASE AND LEASE AGREEMENT 

BETWEEN 

FLORENCE M ~ T N ~ ~ A L  PROPERTY CORPORATION 

AND 

JOHNSON UTILITIES, L.L.C., AND SOUTHWEST ENVIRONMENTAL UTILITIES, L.L.C. 

February ,2014 



Table of Contents 

Page 

ARTICLE I 
PURCHASE. SALE AND LEASE OF ASSETS 

Purchased Assets .............................................................................................. 1 
Excluded Assets ............................................................................................... 2 
Leased Assets ................................................................................................... 2 

ARTICLE I1 
PURCHASE PRICE; ASSUMPTION OF LIABILITIES 

Payment of Purchase Price ............................................................................... 3 
Assumed Liabilities ......................................................................................... 3 

......................................................................................... 3 Excluded Liabilities 
Allocation of the Purchase Price among the Purchased Assets and Pro 
Rations ............................................................................................................. 4 
Loan Agreement ............................................................................................... 4 
Management Agreement .................................................................................. 4 
Procedure Upon Execution of Agreement ....................................................... 4 

Time and Place ofthe Closing ......................................................................... 5 

Conditions to Obligation of Seller ................................................................... 6 
Procedure at the Closing .................................................................................. 8 

Orgazuzation ..................................................................................................... 8 
Authorization ................................................................................................... 9 

ARTICLE 111 
CLOSING 

Conditions to Obligation of Buyer ................................................................... 5 

ARTICLE IV 
REPRESENTATIONS AND WARRANTIES OF SELLER . .  

No Conflicts, etc .............................................................................................. 9 
Real Estate ....................................................................................................... 9 
Personal Property ............................................................................................. 9 
Proprietary Rights .......................................................................................... 10 
Contracts ........................................................................................................ 10 
Taxes .............................................................................................................. 1 1 
L i ~ g a ~ o n  ......................................................................................................... 11 
Financial Statements ...................................................................................... 12 
Insurance ........................................................................................................ 12 
Environmental Matters ......................................................... 
No Changes .................................................................................................... 12 

ARTICLE V 
REPRESENTATIONS AND WARRANTIES OF BUYER 

. . .  

. .  O r g ~ z a ~ o n  ................................................................................................... 12 
Authorization ................................................................................................. 13 
Ellforceabllity ................................................................................................. 13 
No Conflicts ................................................................................................... 13 
As-Is Where-Is Condition .............................................................................. 13 

. .  

Section 1 . 0 1 . 
Section 1.02. 
Section 1.03. 

Section 2.01. 
Section 2.02. 
Section 2.03. 
Section 2.04. 

Section 2.05. 
Section 2.06. 
Section 2.07. 

Section 3.01. 
Section 3.02. 
Section 3.03. 
Section 3.04. 

Section 4.01. 
Section 4.02. 
Section 4.03. 
Section 4.04. 
Section 4.05. 
Section 4.06. 
Section 4.07. 
Section 4.08. 
Section 4.09. 
Section 4.10. 
Section 4.1 1 . 
Section 4.12 
Section 4.12. 

Section 5.01. 
Section 5.02. 
Section 5.03. 
Section 5.04. 
Section 5.05. 



Table of Contents 
(continued) 

Section 6.01. 
Section 6.02. 
Section 6.03. 

Section 7.01. 
Section 7.02. 

Section 8.01. 
Section 8.02. 
Section 8.03. 
Section 8.04. 
Section 8.05. 
Section 8.06. 
Section 8.07. 

Section 9.01. 

Section 10.01. 
Section 10.02. 
Section 10.03. 
Section 10.04. 
Section 10.05. 
Section 10.06. 
Section 10.07. 
Section 10.08. 
Section 10.09. 
Section 10.10. 
Section 10.11. 
Section 10.12. 
Section 10.13. 
Section 10.14. 

ARTICLE VI 
ADDITIONAL COVENANTS 

Conduct of Business ...................................................................................... 14 
No Solicitation ............................................................................................... 15 
Further Actions .............................................................................................. 15 

ARTICLE VII 
TERMINATION . .  T e ~ a ~ o n  .................................................................................................... 16 

Effect of T e m a b o n  ..................................................................................... 17 

Indemnification By Seller .............................................................................. 18 
Indemnification by Buyer .............................................................................. 18 
Indemnification Procedures ........................................................................... 19 
Time Lmtations ............................................................................................ 20 
Limitations on Amount .................................................................................. 20 
Exclusive Remedy ......................................................................................... 20 

. .  
ARTICLE VIII 

INDEMNIFICATION 

. . .  

. . .  Limitation of Liability .................................................................................... 20 
ARTICLE IX 

DISPUTE RESOLUTION 
Disputes ......................................................................................................... -21 

ARTICLE X 
MISCELLANEOUS 

Survival .......................................................................................................... 23 
Knowledge ..................................................................................................... 24 
Brokers’ Commission .................................................................................... 24 
General Provisions regarding Representation and Warranties ...................... 24 

Entire Agreement ........................................................................................... 24 
Headings ........................................................................................................ 24 
Execution in Counterpart ............................................................................... 24 
Notices ........................................................................................................... 25 
Amendment .................................................................................................... 26 
Governing Law .............................................................................................. 26 
Notice 0fA.R.S. Section 38-511 - Cancellation ............................................ 26 
Time is of the Essence ................................................................................... 26 
Threat of Condemnation ................................................................................ 26 

Binding Effect ................................................................................................ 24 

.. 
11 



Table of Contents 
(continued) 

EXHIBIT A 
EXHIBIT B 
EXHIBIT C 
EXHIBITD 
EXHIBIT E 
EXHIBIT F 
EXHIBIT G 
EXHIBIT H 
EXHIBIT I 
EXHIBIT J 
EXHIBITK 
EXHIBIT L 
EXHIBITM 
EXHIBITN 
EXHIBIT 0 
EXHIBIT P 
EXHIBIT Q 
EXHIBIT R 
EXHIBIT S 

EXCLUDED ASSETS 
TERMS OF WATER AND SEWER REVENUE BONDS 
ASSUMED LIABILITIES 
ALLOCATION OF PURCHASE PRICE 
CONSENTS AND APPROVALS REQUIRED OF SELLER 
GOVERNMENTAL APPROVALS REQUIRED OF BUYER 
FORM OF OPINION OF COUNSEL TO BUYER 
FORM OF OPINION OF COUNSEL TO SELLER 
SCHEDULE OF E A L  ESTATE 
PERSONAL PROPERTY 
PROPRJETARY RIGHTS 
LISTING OF CONTRACTS 
EXCEPTIONS TO ENFORCEABILITY 
EVENTS OF DEFAULT 
EXCEPTIONS TO TAX REPRESENTATION 
IpESERVED] 
REQUIRED CONSENTS 
EXCEPTIONS TO LITIGATION REPRESENTATIONS 
INSURANCE POLICIES 

. I .  

1ll 



ASSET PURCHAsE AND LEASE AGREEMENT 

This Asset Purchase and Lease Agreement (this “Agreement”) is entered into as of 
February - 2014, by and between Florence Municipal Property Corporation, an Arizona 
nonprofit corporation (the “Buyer”) formed on behalf of the Town of Florence, Arizona, an 
Arizona incorporated municipal entity (the “Town”) and Johnson Utilities, L.L.C., an Arizona 
limited liability company (the “Seller”). 

RECITALS 

A. Seller operates as a public utility as defined in Article 15, Section 2 of the Arizona 
Constitution (the “Business”) providing domestic water and sewer service in the boundaries of the 
Town and adjacent areas in Pinal County, Arizona (the “County”). Seller operates the Business 
pursuant to a Certificate of Public Convenience and Necessity (“CC&N”) issued by the Arizona 
Corporation Commission (“ACC‘) which authorizes Seller to provide water and wastewater 
treatment utility services within a defined geographic area (the “Certificated Area”) as depicted on 
the diagram attached hereto as Exhibit - and as legally described in Exhibit -, it being 
understood by and between the parties that if requested by either party or the ACC, either the 
depiction or the legal description of the Certificated Area as finally attached hereto may be 
amended to collform to such requests. 

B. Seller desires to sell, transfer and assign to Buyer, and Buyer desires to purchase 
from Seller, substantially all of the assets and properties used in the Business, to assume certain 
rights and obligations of Seller solely relating to the Business, and to use such assets and properties 
and operate the Business in its own name and for its own account on the terms and conditions set 
forth in this Agreement. 

AGREEMENT 

NOW, THEMFORE, in consideration of the foregoing, and for other good and valuable 
consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereby 
agree as follows: 

ARTICLE I 

PURCHASE, SALE AND LEASE OF ASSETS 

Section 1.01. Purchased Assets. Seller will sell, convey, transfer, assign and deliver to 
Buyer, free and clear of all liens, mortgages, pledges, encumbrances and charges of every kind 
(except for Permitted Encumbrances, as hereinafter defined), on the terms and subject to the 
conditions set forth in this Agreement, all of Seller’s right, title and interest in and to the 
properties, business and assets of Seller of every kind and description, real, personal and mixed, 
tangible and intangible, wherever located (except those assets which are excluded from this sale by 
Section 1.02) as they shall exist on the Closing Date (as hereinafter defined) which are useful, 
available for use or necessary for Seller’s operation of the Business (collectively, the ‘‘Purchased 
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Assets ”). Without limiting the generality of the foregoing, the Purchased Assets shall include the 
following: 

(a) all real property and interests in real property of Seller and all 
improvements thereon, including without limitation all fee interests, leaseholds, utility 
easements, licenses and all the tenements, hereditaments and appurtenances, if any, 
pertaining to the Real Estate, and including all sewer, mineral, water and irrigation rights, 
if any, running with or otherwise appurtenant or pertaining to the Real Property, all of 
Seller’s interest, if my, in any road or rights-of-way adjoining the Real Property to the 
center line thereof, together with any buildings, wells, well sites, pumps, lift stations, water 
storage structures, water treatment fxilities, water mains, water l ies,  distribution facilities 
and sewer lines located in or on the Real Estate, all as identified or described in Exhibit 

hereto (collectively, the “Real Estate”); 

(b) all machinery, equipment, tools, supplies, inventory, leasehold 
improvements, construction in progress, furniture and f i m e s ,  motor vehicles and other 
tangible personal property owned or purchased by Seller as identified in Exhibit __ 

hereto, (collectively, the “Personal Property”); 

(c) the wells, storage tanks, booster pumps, water mains, service lines, sewer 
lines, lift stations, water meters, manholes, valves and fire hydrants, wherever located 
comprising the water and wastewater infkstmcture used by the Business (the 
"Infrastructure") in connection with it provision of water and wastewater treatment utility 
services to customers residing or otherwise located in Seller’s Certificated Area, (the 
“Customers”), whether owned or leased, all as identified or described in Exhibit - 
hereto. The Infrastructure shall include, but not be limited to, communication antennas and 
associated equipment, electronic or otherwise, connected with, affixed to or utilized by the 
Business, including any equipment related to the SCADA system used in the operation of 
the Business. 

(d) all of the rights and benefits accruing to Seller in each of the contracts and 
agreements that relate to the Personal Property and the Infkastruchrre (as defined herein), 
each of which is identified or described in Exhibit __ hereto, including, without 
limitation, all customer service agreements, supply contracts, purchase orders and 
purchase commitments made by Seller in the ordinary course of the Business and all other 
choses in action, causes of action and other rights of every kind of Seller which are related 
to the Business (collectively, the “ Assigned Contracts”). The Assigned Contracts shall 
include, but are not limited to, Seller’s existing Central Arizona Project (“CAP”) contract 
and any pending applications to CAP, the Central Arizona Water Conservation District or 
the United States Bureau of Reclamation for new or additional allotments of CAP water, 
which the parties will, both before and after closing, reasonably cooperate with one another 
in effecting the assignment thereof from Seller to Buyer. 

(e) Seller’s interest in the mainline extension agreements (“LXA’s) identified 
or described in Exhibit __ hereto, including any additional LXA’s entered into by Seller 
prior to the close of escrow, to the extent they are transferable to Buyer. Seller shall 



reasonably cooperate with Buyer in obtaining consents of the respective counter-parties to 
all of said LXA’s with regard to the respective assignments contemplated hereby. 

(9 Seller’s interest in the Master Utility Agreements (“MUA’s) identified or 
described in Exhibit - hereto, including any additional MUA’s entered into by Seller 
prior to the close of escrow, to the extent they are transferable to buyer. Seller shall 
reasonably cooperate with buyer in obtaining consents of the respective counter-parties to 
all of said MIJA’s with regard to the respective assignments contemplated hereby. 

(g) al l  books, files, operating data and records (including both paper and 
electronic data and records) of Seller relating to the Business or the Customers, including 
without limitation, all customer lists, billing, financial, accounting, credit, regulatory and 
rate adjustment records, correspondence, budgets and other similar documents and records, 
and including any books, records, files or data pertaining to the Business which Seller is 
required to maintain in accordance with any law, rule or regulation of any Governmental 
Agency, to the extent reasonably determined by Buyer to be in facilitation of, or useful in 
connection with, the tfansfer of the Business, the Customer Accounts and future Customer 
billing (collectively, the “Records”); except that, the Records shall not include proprietary 
information of Seller unless provided pursuant to any confidentiality agreement between 
Seller and Buyer, or personal information relating to Seller’s natural person principals. 

(h) to the extent Seller has any interest in any software licenses, software or 
data, including radio licenses or communications franchises or licenses, such licenses or 
fianchises, as the case may be, shall be transferred to Seller under such instruments as are 
customarily utilized for the transfer of such rights, in a form which is commercially 
reasonable and acceptable to Seller and Buyer. 

(i) $2,500,000 cash in the Offsite Facilities Hookup Fee Account, any balance 
in the Central Arizona Groundwater Replenishment District Account (as reduced by the 
shortfall fiom the October 2013 bill advanced by the Seller), and any Customer and 

(i) all accounts receivable, excluding accounts receivable for water deliveries 
made by Seller prior to the close of escrow as reflected in Seller’s books and records as of 
close of escrow, related to Seller’s Customers (collectively, “Customer Accounts”) 
reflected on Seller’s books and records as of close of escrow. 

@) all licenses, permits, fimchises, consents, rights or authorizations issued by, 
and all registrations and filings with, any Governmental agency, together with any &d all 
other similar intangible property and rights relating to the Business (collectively, the 
“Proprietavy Rightf); 

Section1.02. Excluded Assets. Notwithstanding anything to the contrary in Section 
A, 1 01 the Purchased Assets shall exclude the following assets of Seller: 

(a) notes receivable and insurance proceeds receivable existing as of the 
Closing Date, unless such insurance proceeds receivable relate to damage to the Real 
Estate or the Personal Property; 



(b) all cash and cash equivalents and investments, whether short-term or 
long-term, of Seller, including without limitation bank accounts, certificates of deposit, 
treasury bills and securities, except for the items described in Section 1.01 (e) above; 

(c) my stock, partnership interest, limited liability company interest or other 
equity ownership interest in any subsidiary or affiliate; 

(d) the minute books and records of Seller; and 

(e) the assets set forth in Exhibit A. 

Section 1.03. Leased Assets. Notwithstanding anything to the contrary in Sections 1.01 
or 1.02, the Rancho Sender0 Anthem Wastewater 1.lMW plant (the “Anthem Plant”) and the 
Section 11 Solar Plant (the “Section 11 Plant”) shall be leased by the Seller to the Buyer for a 
period of one year with respect to the Anthem Plant and three years with respect to the Section 1 1 
Plant after the Closing Date, at mual lease rate of $1.00 for each asset. At the end of the 
respective lease terms, the Anthem Plant and the Section 11 Plant shall be transferred to the Buyer 
as Purchased Assets hereunder in consideration of the purchase price of $1.00. 

ARTICLE II 

PURCHASE PRICE; ASSUMPTION OF LIABILITIES 

Section2.01. Payment of Purchase Price. As Iu. consideration for the Purchased 
Assets, Buyer agrees, subject to the terms, conditions and limitations set forth in this Agreement, 
to deliver to Seller (or its assigns) one or more series of water and sewer revenue bonds (the 
“Bods”) in the aggregate principal amount of $121,000,000 (the “Purchase Price”), issued by 
The Industrial Development Authority of the City of Phoenix, Arizona (the “Issuer”) pursuant to a 
Trust Indenture dated as of February 1,2014 (the “Indenture”) between the Issuer and Zions First 
National Bank, as corporate trustee (the “Trustee”) and a Loan Agreement dated as of February 1, 
2014 (the “Loan Agreement”) between the Issuer and the Buyer. The Bonds shall be dated as of 
the date of delivery, mature on February 1 , 2044, bear interest at the rate of 6.625% per year for the 
first five (5) years, and 8.00% per annw thereafter, be payable on August 1, 2014, and 
semi-mually thereafter on each February 1 and August 1, and having such other terms and 
provisions as set forth in Exhibit B. 

Section 2.02. Assumed Liabilities. On the Closing Date, Buyer will assume and agree to 
pay, discharge or otherwise perform when lawfully due only those liabilities, contracts, 
commitments, purchases and other obligations of Seller that are expressly set forth in Exhibit Cy if 
any (the “Assumed Liabilities”). 

Section2.03. Excluded Liabilities. Anything to the contrary in Section 2.02 
notwithstanding, the Assumed Liabilities shall exclude any liabilities not expressly set forth in 
Exhibit Cy if any, as well as the following liabilities, contracts, commitments and other obligations 
of Seller (the “Excluded Liabilities”): 

(a) Seller’s obligations and any liabilities arising under this Agreement; 



(b) any obligation of Seller for federal, state, local or foreign income tax 
liability (including interest and penalties) arising from the operations of Seller through and 
including the Closing Date or arising out of the sale by Seller of the Purchased Assets 
pursuant to this Agreement, including without limitation any amoutlts shown on the 
Financial Statements (as defined herein) as “Deferred Income Taxes” or the like; 

(c) any property taxes assessed on the Purchased Assets prior to the Closing; 

(d) any obligation of the Seller related to any notes payable to members or 
related parties 

(e) customer refunds on closed accounts 

( f )  any liabilities associated with any violations of ADEQ rules or regulations 
that occurred prior to Closing 

(g) any obligation of Seller for expenses incurred in connection with the sale of 
the Purchased Assets pursuant hereto, including without limitation the fees and expenses of 
Seller’s legal counsel; 

(h) any obligation or liability of Seller related to an alleged breach of contract 
occurring prior to or on the Closing Date; and 

(i) any liability, contract, commitment or other obligation of Seller, known or 
unknown, fixed or contingent, the existence of which constitutes or will constitute a breach 
of any representation or warranty of Seller contained in or made pursuant to Article 4 of 
this Agreement. 

Section 2.04. Allocation of the Purchase Price among the Purchased Assets and Pro 
Rations. 

(a) The Purchase Price shall be allocated among each item or class of the Purchased 
Assets as specifically set forth in or determined pursuant to Exhibit D. Buyer and Seller 
agree that they will prepare and file their federal and any state or local income tax returns 
based on such allocation of the Purchase Price. Buyer and Seller agree that they will 
prepare and file any notices or other filings required pursuant to Section 1060 of the 
Internal Revenue Code of 1986, as amended, and that any such notices or filings will be 
prepared based on such allocation of the Purchase Price. 

(b) The parties hereto agree on the following pro rations: 

(i) To the extent Buyer keeps all customer accounts 
receivable cash collected, it shall be responsible to reimburse Seller for the 
unpaid sales taxes associated with such receivables. 
(ii) Income Taxes. Buyer shall pay Seller an amount equal to 30% of the 
customer accounts receivable within 120 days of Closing to reimburse 

Sales Taxes. 



Seller for the associated income tax liability that Seller is required to pay on 
the receivables balance. 
(iii) Property Taxes. Property taxes shall be prorated at Closing based on 
the pro ration calculation provided by the Seller. 
(iv) GRD Taxes. Buyer will charge and collect the rate established by 
Utility TarZ€to pay the GRD tax bill for August 2014. The balance that 
exists in the account at Closing shall be transferred to the Buyer, less any 
amount to be reimbursed to the Seller fiom the October 2013 invoice. 
(v) Line Extension Refunds. There shall be a pro ration for refunds due on 
the line extension agreements for a partial year. 

Section 2.05. Loan Agreement. In connection with the issuance of the Bonds by the 
Issuer, the Buyer will enter into the Loan Agreement with the Issuer, pursuant to which revenues 
generated by the Business will be used, on a non-recourse basis, to pay debt service on the Bonds. 

Section 2.06. Management Agreement. Simultaneous with the execution and delivery 
of this Agreement, Seller, or its W a t e ,  will enter into a Management Agreement with Buyer, 
under which Seller, or its affiliate will operate the Business for a period of five (5) years (the 
“Management Agreement‘). Concurrently, with the delivery of the Management Agreement, 
Buyer and Seller shall deliver such legal opinions, certified instruments and other documents 
relating to the legality and enforceability of the obligations to be performed under the Management 
Agreement as the other party may reasonably request. Buyer agrees and acknowledges that the 
Management Agreement and the obligations of Buyer thereunder are a material inducement for 
Seller entering into this Agreement and consummating the transactions contemplated herein. 

Section 2.07. Procedure Upon Execution of Agreement. In order for this Agreement to 
become effective, the parties will take the following steps in the order listed below; provided, 
however, that upon their completion all such steps shall be deemed to have occurred 
simultaneously: 

(a) The Town Council of the Town shall have adopted a resolution approving 
the creation of the Buyer and authorizing this Agreement and the execution and delivery of 
the Management Agreement and the Loan Agreement. 

(b) The Management Agreement and the Loan Agreement shall be fully 
executed, delivered and in full effect. 

ARTICLE III 

CLOSING 

Section 3.01. Time and Place of the Closing. The closing of the sale of the Purchased 
Assets shall take place on the date on which the conditions precedent described in this Article 3 are 
satisfied or waived, provided that the parties shall use their best efforts to cause the closing to 
occur on or before February 3 1,2014, or such other date and time as the parties may mutually 



agree in writing (the “Closing Date”). Throughout this Agreement, such event is referred to as the 
“Clo~ing.’~ The Closing shall take place at 1O:OO a.m., Arizona time, on the Closing Date, at the 
offices of Kutak Rock LLP, in Scottsdale, Arizona (“Bond Counsel”). 

Section3.02. Conditions to Obligation of Buyer. The obligations of Buyer to 
consummate the transactions contemplated hereby shall be subject to the fdfiillment (or waiver by 
Buyer, in its reasonable discretion) on or prior to the Closing Date of the following additional 
conditions, which Seller agrees to use commercially reasonable efforts in good faith to fulfill or 
cause to be fulfilled: 

(a) The representations and wmanties of Seller contained in this Agreement 
shall have been true and correct as of the date of this Agreement, and they shall be true and 
correct as of the Closing Date with the same force and effect as though made as of such 
date. Seller shall have performed and complied with all of its obligations required by this 
Agreement to be performed or complied with at or prior to the Closing Date. Seller shall 
have delivered to Buyer a certificate, dated as of the Closing Date and signed by the 
Manager of Seller, certrfylng that such representations and warranties are true and correct 
and that all such obligations have been thus performed and complied with. 

(b) All necessary consents or approvals of third parties to the transactions 
contemplated hereby shall have been obtained and shown by written evidence reasonably 
satisfactory to Buyer, including without limitation, all required approvals from the ACC. 
All such required consents or approvals are set forth in Exhibit E. 

(c) Seller shall have canceled its CC&N. 

(d) There shall not be pending or threatened my  action or proceeding by or 
before any court or other governmental body seeking to restrain, prohibit or invalidate the 
sale of the Purchased Assets to Buyer or any other transaction contemplated hereby, or that 
would have a material adverse impact on the right of Buyer to own, operate in their entirety 
or control the Purchased Assets. 

(e) There shall not have been any change in the Business or Purchased Assets 
since November 1,20 13, other than changes occurring in the ordinary co’use of business 
which in the aggregate have not had a material adverse effect on the Purchased Assets or 
the financial condition, business prospects or operating results of the Business. 

( f )  Buyer shall have received an opinion of counsel to Seller, dated as of the 
Closing Date, in form and substance as set forth in Exhibit H attached hereto. 

(g) Buyer acknowledges and agrees that there are no conditions to its 
obligations under this Agreement that are not expressly set forth herein. 

Section3.03. Conditions to Obligation of Seller. The obligations of Seller to 
consummate the transactions contemplated hereby shall be subject to the fulfillment (or waiver by 
Seller, in its reasonable discretion) on or prior to the Closing Date of the following additional 
conditions, which Buyer agrees to use commercially reasonable efforts in good faith to m l l  or 
cause to be fulfilled: 



(a) The representations and warranties of Buyer contained in this Agreement 
shall have been true and correct as of the date of this Agreement, and they shall be true and 
correct as of the Closing Date with the same force and effect as though made as of such 
date. Buyer shall have performed and complied with all of its obligations required by this 
Agreement to be performed or complied with at or prior to the Closing Date. Buyer shall 
have delivered to Seller a certificate, dated as of the Closing Date, certifying that such 
representations and warranties are true and correct and that all such obligations have been 
thus performed and complied with. 

(b) All necessary consents or approvals of third parties to the transactions 
contemplated hereby shall have been obtained and shown by written evidence reasonably 
satisfactory to Seller, including without limitation, all required approvals fiom the ACC. 
All such required consents or approvals are set forth in Exhibit F. 

(c) 
and affect. 

The Management Agreement and the Loan Agreement shall be in full force 

(d) There shall not be pending or threatened any action or proceeding by or 
before any court or other governmental body seeking to restrain, prohibit or invalidate the 
sale by Seller of the Purchased Assets to Buyer or any other transaction contemplated 
hereby, or that would have a material adverse impact on the right of Seller to sell the 
Purchased Assets or accept delivery of the Bonds in consideration. 

(e) Seller shall have received an opinion of counsel to Buyer, dated as of the 
Closing Date, in form and substance as set forth in Exhibit G attached hereto. 

(8 At the time of the Closing, the Buyer shall have adopted such resolutions as, 
in the opinion of counsel to Seller, shall be necessary in connection with the transactions 
Contemplated hereby (collectively, the “Authorizing Resolution’’), and such Authorizing 
Resolution will be in full force and effect and will not have been amended, modified or 
supplemented, except as may have been agreed to in writing by Seller. 

(g) At or prior to the Closing, unless otherwise agreed to by Seller in writing, 
Seller will have received each of the following documents with respect to the Bonds (the 
“Bond Deliverables”) : 

(i) the approving opinion, dated the date of the Closing and addressed 
to Seller, of legal counsel to the Buyer, in form and content satisfactory to Seller 
and its counsel, to the effect that this Agreement and the Management Agreement 
have been duly authorized, executed and delivered by Buyer and are the legal, valid 
and binding obligation of the respective parties, enforceable in accordance with 
their terms, subject to customary exceptions for bankruptcy and judicial discretion; 

(ii) the approving opinion, dated the date of the Closing and addressed 
to Seller, of Bond Counsel, in form and content satisfactory to Seller and its 
counsel, to the effect that (i) interest on the Bonds is excludable &om gross income 
for purposes of federal and state income tax; (ii) the offer and sale of the Bonds to 
the Seller is exempt fiom registration under the Securities Act of 1933, as amended, 



and will not result in the Indenture being required to be qualified pursuant to the 
Trust Indenture Act of 1939, as amended; and (iii) the Indenture and any other 
document executed by the Issuer with respect to the Bonds (the “Bond 
Documents”) have been duly authorized, executed and delivered by the Issuer and 
are the legal, valid and binding obligation of the Issuer, enforceable in accordance 
with their terns, subject to customary exceptions for bankruptcy and judicial 
discretion; 

(iii) a certificate or certificates, dated the date of the Closing and signed 
on behalf of Buyer to the effect that to the best of their knowledge, information and 
belief (i) the representations, warranties and covenants contained herein are true 
and correct in all material respects on and as of the Closing Date with the same 
effect as if made on the date of the Closing; (ii) no litigation of any nature is now 
pending seeking to restrain or enjoin the Buyer’s ownership or operation of the 
Business or the collection of revenues or the pledging of net revenues to pay the 
principal and interest on the Bonds; or contesting the corporate existence or 
boundaries of Buyer or the title of the present officers to their respective offices; 
(iii) no authority or proceedings related to the matters described herein have been 
repealed, revoked or rescinded and no petition or petitions to revoke or alter the 
authorization to purchase the Business or to repeal or m o m  the Authorizing 
Resolution in any manner has been filed with or received by any of the 
undersigned; and (iv) Buyer has complied with all the agreements and satisfied all 
the conditions on its part to be performed or satisfied at or prior to the Closing; 

(iv) a certificate or certificates, dated the date of the Closing and signed 
on behalf of Issuer to the effect that to the best of their knowledge, information and 
belief (i) no litigation of any nature is now pending seeking to restrain or enjoin the 
issuance of the Bonds, questioning the proceedings and authority by which the 
Bonds are to be issued, or affecting the validity of the Bonds; and (ii) no authority 
or proceedings for the issuance of the Bonds have been repealed, revoked or 
rescinded, and no petition or petitions to revoke or alter the authorization to issue 
the Bonds has been filed with or received by the Issuer; and 

(v) a certified copy of the Indenture, the Management Agreement, and 
the Loan Agreement; 

(vi) a tax (nonarbitrage) certificate of the Issuer, in form and substance 
satisfactory to Bond Counsel; 

(vii) 
Bonds; and 

the filing copy of the Information Return Form 8038-G (IRS) for the 

(viii) such additional legal opinions, certificates, instruments and other 
documents as Seller or their counsel may reasonably request to evidence the truth 
and accuracy, as of the date hereof and as of the date of the Closing, of the 
representations, warranties and covenants of Buyer contained herein and the due 



performance or satisfaction by Buyer at or prior to the Closing of all agreements 
then to be performed and all conditions then to be satisfied by Buyer. 

Section3.04. Procedure at the Closing. At the Closing, the parties will take the 
following steps in the order listed below; provided, however, that upon their completion all such 
steps shall be deemed to have occurred simultaneously: 

(a) Seller shall deliver to Buyer such bills of sale, endorsements, assignments 
and other instruments, in such form as in each case is reasonably satisfactory to Buyer and 
Seller, as shall be sufficient to vest in Buyer good and marketable title to the Purchased 
Assets, free and clear of all liens, mortgages, pledges, encumbrances, and charges of every 
kind except those which Buyer has expressly agreed in Section 2.02 hereof to assume. 

(b) Buyer shall deliver to Seller instruments, in such form as in each case is 
reasonably satisfactory to Buyer and Seller, as shall be suEcient to effect Buyer’s 
assumption of the Assumed Liabilities, if any, and the Contracts, together with the written 
consent of any third parties whose consent is required to Buyer’s assumption of the 
Assumed Liabilities and the Contracts. 

(c) Seller shall deliver to Buyer the Bond Deliverables, in such form as in each 
case is reasonably satisfactory to Buyer and Seller. 

ARTICLE IV 

REPRESENTATIONS AND WARRANTIES OF SELLER 

In order to induce Buyer to enter into this Agreement and to consummate the transactions 
contemplated hereunder, as of the date hereof and as of the Closing Date, Seller makes the 
following representations and warranties: 

Section 4.01. Organization. Seller is a limited liability company duly organized, validly 
existing, and in good standing under the laws of Arizona with full corporate power and authority to 
carry on its business and to own, purchase and operate its properties as and in the places where 
such business is conducted and such properties are owned, purchased, or operated. Seller is duly 
qualified or licensed to do business and is in good standing in Arizona, which is the only 
jurisdiction in which Seller’s operations or the character of the properties owned, purchased, or 
operated by it makes such qualification or licensing necessary. Seller has delivered to Buyer 
complete and correct copies of Seller’s articles of organization and operating agreement, in each 
case as amended and in effect on the date hereof. Seller is not in violation of any of the provisions 
of its articles or organization and operating agreement or any other organizational documents. 

Section 4.02. Authorization. Seller has duly executed and delivered this Agreement and 
this Agreement and any agreements executed by Seller in connection herewith constitute (or will 
constitute on their execution and delivery) the legal, valid, and binding obligations of Seller 
enforceable against Seller in accordance with their terms, subject to bankruptcy, insolvency, 
reorganization, fi-audulent transfer and conveyance, receivership, moratorium, and similar laws 



affecting creditors’ rights generally, and to the availability of equitable remedies (whether asserted 
at law or in equity). 

Section 4.03. No Conflicts, etc. The execution, delivery, and performance by Seller of 
this Agreement and the consummation of the transactions contemplated hereby do not and will not 
conflict with or result in a violation of or a default under (with or without the giving of notice or the 
lapse of time or both) (i) any applicable law to Seller, or any of the properties or assets of Seller, 
(ii) the organiZa.tional documents of Seller, or (iii) any Contract of which either Seller has 
knowledge to which either Seller is a party or by which either Seller or any of their properties or 
assets, may be bound or affected. Seller reasonably believes, except as expressly provided herein, 
that no governmental approval or other consent is required to be obtained or made by Seller in 
connection with the execution and delivery of this Agreement or the consummation of the 
transactions contemplated hereby. 

Section 4.04. Real Estate. 

(a) Exhibit I accurately and completely sets forth all real property owned by 
Seller, and with respect to every parcel of the Real Estate: (i) the owner; (ii) the location, 
including address, thereof; (iii) the legal description and approximate size thereof; and (iv) 
a brief description (including hct ion)  of the principal improvements and buildings 
thereon. To the knowledge of Seller, there are no unrecorded or oral leases, arrangements, 
agreements, understandings, options, contracts, or rights of first refusal, other than that 
which Seller has contractually promised to Buyer in Writing, afTecting or relating to any of 
the Real Estate. Permanent, legal access is available to each parcel of Real Estate fiom a 
dedicated right-of-way, easement or license of record. 

(b) Seller has good and marketable title to each parcel of the Real Estate, each 
of which shall be conveyed to Buyer by Special Warranty Deed. 

(c) As to any leased property or leasehold interests of Seller, each lease or 
leasehold is legal, valid, binding, enforceable and in full force and effect. Neither Seller or 
any other party is in default, violation, or breach in any material respect under any lease, 
and no event has occurred and is continuing that constitutes or, with notice of lapse of time 
or both, would constitute a default, violation, or breach in any respect under any lease. The 
Seller enjoys peaceful and undisturbed possession under its leases. None of the leased 
property is subject to any sublease, assignment, or license, except as disclosed in Exhibit 

(d) The buildings and other improvements located on the Real Estate are each 
in good operating condition and are sufficient a d  adequate for the operation of the 
Business as it is presently conducted. 

(e) Seller has not received notice of: (i) any condemnation proceeding with 
respect to any portion of the Real Estate, and to its knowledge no such proceeding is 
contemplated by any governmental authority; or (ii) any special assessment which may 
affect the Real Estate, and to Seller’s knowledge no such special assessment is 
contemplated by any governmental authority. 



(f) To the knowledge of Seller, there are no historical or archeological materials or 
artifacts of any kind, or any Native American or Indian ruins, aboriginal or otherwke of 
any kind, located on any piece, parcel or part of the Real Estate. 

Section 4.05. Personal Property. Exhibit J contains a complete and accurate listing of 
the Personal Property. Seller has good and marketable title to all of the Personal Property, and the 
Personal Property is in good operating condition. 

Section 4.06. Proprietary Rights. The Proprietary Rights include all proprietary rights, 
the failure to possess which would have a material adverse effect on the Business. Exhibit K 
contains a complete list of all of the Proprietary Rights. Except as set forth on Exhibit K, there 
have been no claims made against Seller for the assertion of the invalidity, abuse, misuse, or 
eaforceability of any of the Proprietary Rights, and there are not grounds for the same; and Seller 
has not received a notice of conflict with the asserted rights of others within three (3) years prior to 
the date of this Agreement. 

Section 4.07. Contracts. To Seller’s howledge: 

(a) Exhibit L contains a complete and accurate description of all agreements, 
contracts, commitments, and other instruments and arrangements of the types described 
below by which either Seller or any of its assets, businesses, or operations receive benefits 
or to which either Seller is a party or by which either Seller is bound, other than 
insigniscant contracts entered into in the ordinary course of business consistent with past 
practice, including: 

(i) purchases, licenses, permits, fianchises, insurance policies, 
warranties, guarantees, governmental approvals, and other contracts concerning or 
relating to Seller’s Real Estate or purchased Real Estate, 

(ii) contracts for capital expenditures in excess of $500,000 each; 

(iii) performance bonds, completion bonds, bid bonds, suretyship 
agreements and similar instruments; 

(iv) joint venture, partnership, and similar contracts involving a sharing 
of profits andor expenses; 

(v) agreements providing for the leasing of Seller’s Personal Property; 

(vi) Line extension agreements; 

(vii) agreements or instruments under which Seller has acquired or holds 
its wafer rights; 

(viii) licenses, licensing arrangements and other contracts providing in 
whole or in part for the use of, or limiting the use of, any intellectual property; 



(ix) loan agreements, indentures, letters of credit, mortgages, security 
agreements, pledge agreements, deeds of trust, bonds, notes, guarantees, sureties, 
indemnities and other agreements and instruments relating to the borrowing of 
money or obtaining of or extension of credit; and 

(x) Master utility agreements and all other agreements that provide for 
the payment of hook-up fees. 

(b) Except as disclosed on Exhibit P, to the knowledge of Seller the Contracts 
are in full force and effect and enforceable against each party thereto, subject to subject to 
bankruptcy, insolvency, reorganization, hudulent transfer and conveyance, receivership, 
moratorium, and similar laws affecting creditors’ rights generally, and to the availability of 
equitable remedies (whether asserted at law or in equity). 

(c) Except as disclosed on Exhibit N, there does not exist under any Contract of 
which either Seller has knowledge any event of default or event or condition that, after 
notice or lapse of time or both, would constitute a violation, breach, or event of default 
thereunder on the part of either Seller or any other party. Except as set forth on Exhibit 0, 
no consent of any third party is required under any Contract of which Seller has knowledge 
as a result of or in connection with, and the enforceability of any Contract of which either 
Seller has knowledge will not be afTected in any manner by, the execution, delivery and 
pedormance of this Agreement or the consummation of the transactions contemplated 
hereby. 

Section 4.08. Taxes. Except as set forth on Exhibit 0: 

(a) Seller has filed all tax returns required to be filed by them for all periods 
ending before the Closing Date and have paid all tax liability shown due thereon. AU such 
tax returns were correct and complete in all material respects. All taxes owed by the Seller 
(whether or not shown on any tax return) with respect to tax returns the due date of which 
preceded the date hereof have been paid. 

(b) To Seller’s knowledge: there are no outstanding requests, agreements, 
consents or waivers to extend the statutory period of limitations applicable to the 
assessment or collection of any taxes or deficiencies against Seller and there are no 
pending audits, disputes, or other proceedings that have been served upon Seller 
concerning Seller’s liability for any taxes, and to Seller’s knowledge, no such audits, 
disputes, or other proceedings have been threatened. 

(c) To Seller’s knowledge, no power of attorney relating to the taxes or tax 
returns of Seller has been executed or filed with any person including any taxing authority. 

(d) Seller has withheld and paid all taxes required to have been withheld and 
paid in connection with any amounts paid or owing to any employee, independent 
contractor, creditor, stockholder or other person. 

Section 4.09. Litigation. Except as set forth on Exhibit R: (i) there is no action, claim, 
demand, lawsuit, proceeding, arbitration, grievance, citation, summons, subpoena, inquiry, or 



investigation of any nature, civil, criminal, regulatory, or otherwise, in law or in equity, which has 
been served upon Seller of which Seller has knowledge or, to the knowledge of Seller overtly 
threatened against Seller which materially affects Seller, the Purchased Assets or Seller's business, 
or relating to the transactions contemplated by this Agreement, and to the knowledge of Seller 
there is no valid basis for the same, (ii) to Seller's knowledge, Seller is not a party to, subject to or 
bound by, any decree, order, injunction, settlement agreement or arbitration decision or award (or 
agreement entered into in any administrative, judicial or arbitration proceeding with any 
governmental authority) with respect to or af5ecting the properties, assets, personnel or business 
activities of Seller, and (iii) to Seller's knowledge, no citation, fee, or penalty has been levied or 
asserted against Seller under my environmental law or any other governmental authority. 

Section 4.10. Financial Statements. Seller has delivered to Buyer financial statements 
of Seller as, at and for the periods ended on October 31, 2013 and December 31, 2012 
(collectively, the "Financial Statements"), including in each case a balance sheet, a statement of 
income and retained earnings, and a statement of cash flows. The Financial Statements are 
complete and correct in all material respects, accurately reflect the assets, liabilities, and results of 
operations and financial condition of Seller as of their respective dates, and have been prepared in 
accordance with GAAP. Seller does not owe any obligation and is not subject to any liability to 
any of Seller's affiliates other than obligations and liabilities. 

Section 4.11. Insurance. Exhibit S contains a complete and correct list and s m a r y  
description of all insurance policies maintained by or for the benefit of Seller. Seller has delivered 
to Buyer complete and correct copies of all such policies together with all riders and amendments 
thereto. Such policies are in full force and effect, and all premiums due thereon have been paid. 
Seller has complied in all material respects with the terms and provisions of such policies. Except 
as set forth on Exhibit S, such policies shall not continue after the Closing Date for the benefit of 
Seller, other than in terns of providing continued, post-Closing coverage to Seller in respect of 
actions, events or circumstances arising or occurring during policy coverage periods up to and 
including the Closing Date, whether or not claims arising from such actions, events or 
circumstances are made before, on or after the Closing Date. Exhibit S sets out all claims made by 
Seller under any policy of insurance during the past two years and, in the opinion of Seller 
reasonably formed and held, there is no basis on which a claim should or could be made under any 
such policy and contains a complete and correct list and s m a r y  description of all insurance 
policies maintained by or for the benefit of Seller. 

Section 4.12. Environmental Matters. 

(a) Seller has complied and is in compliance in all material respects with all applicable 
environmental laws, whether federal, state or local, pertaining to the Real Estate, any 
leased real property or the ownership or operation of the Business, and Seller has not 
received any written communication alleging that Seller is not in compliance with any 
applicable environmental law, other than as disclosed in Exhibit hereto. To Seller's 
knowledge, there is no claim pending or threatened against Seller relating to any alleged or 
actual violation of an enviromental law, and none of the Real Estate is currently listed on 
the National Priorities List or the Comprehensive Environmental Response, Compensation 
and Liability Information System, both promulgated under the Comprehensive 



Environmental Response, Compensation and Liability Act of 1980, as amended 
(CERCLA) or any comparable state list. 

(b) To the knowledge of Seller, neither the Seller nor any other person acting under its 
direction and control or on behalf of Seller, nor any affiliated entity of Seller, has caused or 
taken any action or is aware of any action that could reasonably result in, and the Seller is 
not subject to, any material liability or obligation relating to (i) the environmental 
conditions on, under, or about any of the Real Estate at the present time or in the past., 
including the air, soil and ground water conditions of such Real Estate, or (ii) the past or 
present use, management, handling, transport, treatment., generation, storage, disposal or 
release of any hazardous substance. 

(c) Seller has made available to Buyer all (and not withheld from Buyer any) information, 
including all studies, analyses, and test results, in the possession, custody, or control of or 
otherwise known to Seller relating to (i) the environmental conditions on, under, or about 
any of the Real Estate, (ii) environmental conditions relating to the operation of the 
Business at the present time or in the pas6 (iii) any hazardous substances used, managed, 
handled, transported, treated, generated, stored, disposed of, or released by Seller or any 
other person on, under, about, or from any of the Real Estate or otherwise in connection 
with the use or operation of any of the Real Estate or the Business. There are no 
underground storage tanks located on any of the Real Estate. 

Section 4.13. No Changes. Since December 3 1,2012, there has not been: (a) any change 
in the Business or the Purchased Assets, other than changes occurring in the ordinary course of 
business which in the aggregate have not had a material adverse effect on the Business or the 
Purchased Assets; or (b) to knowledge of Seller, any threatened or prospective event or condition 
of any character whatsoever which could materially and adversely affect the Business or the 
Purchased Assets. 

ARTICLE V 

REPRESENTATIONS AM) WARRANTIES OF BUYER 

In order to induce Seller to enter into this Agreement and to consummate the transactions 
contemplated hereunder, as of the date hereof and as of the Closing Date Buyer makes the 
following representations and warranties: 

Section 5.01. Organization. Buyer is a nonprofit municipal property corporation formed 
under the laws of the State of Arizona on behalf of the Town of Florence, Arizona, with full power 
and authority to enter into this Agreement and perform the obligations of Buyer hereunder. 

Section 5.02. Authorization. The execution, delivery and performance of this 
Agreement and the consummation of the transactions contemplated hereby have been duly 
authorized by all necessary action of Buyer. Buyer has made all required filings with, and has 
obtained all approvals, consents and orders of, any governmental authority, board, agency or 
commission having jurisdiction which would constitute a condition precedent to the performance 



by Buyer of its obligations hereunder. As of the Closing Date, Buyer wiU have, full legal rib< 
power and authority (i) to enter into this Agreement, (ii) to adopt the Authorizing Resolution, (S) 
to cause the Bonds to be delivered to Seller, (iv) to cany out and consummate the transactions 
contemplated by this Agreement, the Management Agreement, the Loan Agreement, and the Bond 
Documents to which it is a party; and (vi) to set utility rates as it deems necessary and appropriate 
to meet its obligations with respect to the Bonds. 

Section 5.03. Enforceability. This Agreement has been duly executed and delivered by 
Buyer and is a valid and binding obligation of Buyer, enforceable in accordance with its terms, 
except as may be limited by (a) any applicable bankruptcy, reorganization, moratorium or similar 
laws, now or hereafter in effect, af3ecting the enforceability of creditors’ rights generally or (b) 
general principles of equity. 

Section 5.04. No Conflicts. Neither the execution and delivery of this Agreement nor the 
consummation of the transactions contemplated hereby will: (i) conflict with or violate any 
municipal code or ordinances, or of any decree or order of any court or administrative or other 
govemental body which is either applicable to, binding upon or enforceable against Buyer; or (ii) 
result in any breach of or default under any mortgage, contract, agreement, indenture, trust or other 
instrument which is either binding upon or enforceable against Buyer. 

Section 5.05. As-Is Where-Is Condition. BUYER ACKNOWLEDGES THAT 
SELLER HAS NOT MADE ANY REPRESENTATIONS OR WARRANTIES OR 
COVENANTS THAT ARE NOT EXPRESSLY SET FORTH IN THIS DOCUMENT. EXCEPT 
FOR THOSE REPRESENTATIONS, WARRANTIES, AND COVENANTS EXPRESSLY SET 
FORTH HEREIN: (A) BUYER IS ACQUIRING THE PURCHASED ASSETS AND 

CONDITION AND THAT IT IS RELYING UPON ITS OWN INVESTIGATION AND 

THE PURCHASE PRICE FOR ANY REASON. IT IS UNDERSTOOD AND AGREED THAT 
SELLER IS NOT MAKZNG AND SPECIFICALLY DISCLAIMS ANY WARRANTlES OR 
REPRESENTATIONS OF ANY KIND OR CHARACTER, EXPRESS OR IMPLIED, WITH 
RESPECT TO SELLERS OR ANY TANGIBLE OR INTANGIBLE ASSETS OF SELLER, 
INCLUDING, BUT NOT LIMITED TO, WARRANTIES OR REPRESENTATIONS AS TO OR 
ANY OTHER MATTER OR THING RELATING TO OR AFFECTING THE VALUE, 
CONDITION, MERCHANTABILITY, MARKETABLLITY, PROFITABILITY, SUITABILITY 
OR FITNESS FOR A PARTICULAR USE OR PURPOSE OF PURCHASED ASSETS; (B) 
BUYER HAS NOT RELIED UPON AND WILL NOT RELY UPON, EITHER DIRECTLY OR 
INDIRECTLY, ANY REPRESENTATION OR WARRANTY OF SELLER OR ANY AGENT 
OR EMPLOYEE OF SELLER; (C) BUYER REPRESENTS THAT IT IS A 
KNOWLEDGEABLE BUYER AND THAT IT IS RELYING SOLELY ON ITS OWN 
EXPERTISE AND THAT OF ITS CONSULTANTS IN PURCHASING THE PURCHASED 
ASSETS; AND (D) BUYER WILL CONDUCT SUCH INSPECTIONS AND 
INVESTIGATIONS REGARDING THE PURCHASED ASSETS AS BUYER DEEMS 
NECESSARY. NOTWITHSTANDING THE ABOVE, BUYER’S RELIANCE HEREIN IS 
BASED UPON SELLER’S WARRANTY THAT IT HAS PROVIDED ALL 
DOCUMENTATION AND INFORMATION KNOWN TO SELLER TO ALLOW BUYER TO 
MAKE AN INDEPENDENT DETERMINATION OF THE ASSETS BEING ACQUIRED. 

UNDERTAKING THE ASSUMED LIABILITIES IN THEIR. “AS-IS WHERE-IS” 

ANALYSIS AND SHALL NOT BE ENTITLED TO ANY REDUCTION TO OR SET-OFF OF 



SELLER HAS NOT WITHHELD ANY INFORMATION WHICH WOULD PREVENT THE 
BUYER FROM MAKING AN INFORMED DECISION AS TO THE PURCHASE OF THE 
ASSETS. 

ARTICLE VI 

ADDITIONAL COVENANTS 

Section6.01. Conduct of Business. From the date hereof to the Closing Date (and 
thereafter With respect to any covenant or agreement extending beyond the Closing Date), except 
as expressly permitted or required by this Agreement or as otherwise consented to by Buyer in 
writing, Seller will (as applicable): 

(a) carry on the Business in, and only in, the ordinary course, in substantially 
the same manner as heretofore conducted, and use reasonable efforts to preserve intact its 
present business organization, maintain its properties in good operating condition and 
repair, keep available the services of its present officers and substantially all of its 
employees, and preserve its relationship with substantially all of its customers and others 
having business dealings with it, with the goal and intent that its goodwill and ongoing 
business shall be in all material respects unimpaired on and following the Closing Date; 

(b) pay all accounts payable and other obligations of Seller when they become 
due and payable in the ordinary course of business consistent with prior practice; 

(c) perform in all material respects all of its obligations under all Contracts and 
other agreements and instruments and comply in all material respects with all applicable 
laws applicable to it; I 

(d) not enter into or assume any material agreement, contract, or instnrment, or 
enter into or permit any material amendment, supplement, waiver, or other modification 
with respect to any Contract; 

(e) not make or change any election, change an annual accounting period, 
adopt or change any accounting method, file any amended tax return, enter into any closing 
agreement, settle any tax claim or assessment relating to Seller, surrender any right to 
claim a refund of taxes, consent to any extension or waiver of the limitation period 
applicable tu any tax claim or assessment relating to Seller or take any other similar action 
relating to the filing of any tax return or the payment of any tax, if such election, adoption, 
change, amendment, agreement, settlement, surrender, consent or other action would have 
the effect of increasing the tax liability of Seller for any period ending after the Closing 
Date or decreasing any tax attribute of Seller existing on the Closing Datesrovided that 
Buyer will make the appropriate accounting changes after the purchase to coincide with the 
Buyer’s required governmental disclosures; 

(f) not sell or transfer to any person or otherwise dispose of any material 
property or asset of Seller, other than dispositions of property or assets made in the 
ordinary course of business consistent with prior practice; 



(g) not cause or permit any lien to be placed on any property or asset of Seller 
where such lien did not exist on the date hereof; and 

(h) not take any action or knowingly omit to take any action, which action or 
omission would result in a breach of any of the representations and warranties set forth in 
Article 4. 

Section 6.02. No Solicitation, Prior to the Closing Date or the earlier termination of this 
Agreement, neither Seller nor any affiliate of Seller, shall solicit any inquiries or proposals with 
respect to, (i) the sale by Seller of all or substantially all of its properties and assets, or (ii) any 
merger tramaction or other transaction involving the acquisition of control of Seller by any person 
other than Buyer. 

Section 6.03. Further Actions. 

(a) Seller and Buyer agree to use reasonable efforts to take all actions and to do 
all things necessary, proper or advisable to consummate the transactions contemplated 
hereby by the Closing Date. 

(b) Seller and Buyer will, as promptly as practicable, file or supply, or cause to 
be filed or supplied with all relevant governmental authorities and other Persons, all 
applications, notifications and information required to be filed or supplied by it pursuant to 
applicable law in connection with this Agreement and the consummation of the 
transactions contemplated hereby. 

(c) Seller and Buyer, as promptly as practicable, will use reasonable efforts to 
obtain, or cause to be obtained, all consents (including all governmental approvals and any 
consents required under any contract) necessary to be obtained by it under applicable law 
or pursuant to any contract or pennit in connection with the transactions contemplated 
thereby. 

(d) Seller will cause its Biliates to, coordinate and cooperate with Buyer in 
exchanging such information and supplying such assistance as may be reasonably 
requested by Buyer in connection with the filings and other actions contemplated by this 
Agreement. 

(e) Following the Closing Date, Seller and Buyer shall, from time to time and at 
their own expense, execute and deliver such additional instruments, documents, 
conveyances, or assurances and take such other actions as shall be necessary, or otherwise 
reasonably requested by the other party, to render effective the consummation of the 
transactions contemplated hereby. 



ARTICLE VII 

TERMINATION 

Section 7.01. Termination. This Agreement may be termbated at any time prior to the 
Closing Date: 

(a) By Seller or Buyer by written notice to the other parties if the transactions 
contemplated hereby shall not have been consummated pursuant hereto by 5:OO p.m., 
Phoenix, Arizona time on July 1,2014; 

(b) By Buyer by written notice to Seller if (a) the representations and 
warranties of Seller shall not have been true and correct in all material respects as of the 
date when made or (b) any of the conditions set forth in Section 3.02 shall not have been, or 
if it becomes apparent to Buyer in its reasonable discretion that any of such conditions will 
not be, fulfilled by 5:OO p.m. Phoenix, Arizona time on July 1,2014, unless such failure 
shall be due to the failure of Buyer to perform or comply with any of the covenants, 
agreements or conditions hereof to be performed or complied with by it prior to the Closing 
Date; 

(c) By Seller by written notice to Buyer if (a) the representations and 
warranties of Buyer shall not have been true and correct in all material respects as of the 
date when made, or @) any of the conditions set forth in Section 3.03 shall not have been, 
or if it becomes apparent to Seller in its reasonable discretion that any such condition will 
not be, fulfilled by 5:OO p.m. Phoenix, Arizona time on March 3 1,201 4, unless such failure 
shall be due to the failure of Seller to perform or comply with any of the covenants, 
agreements or conditions hereof to be performed or complied with by it prior to the Closing 
Date; or 

(d) By Seller by written notice to Buyer if: 

(i) the marketability of the Bonds or the market price thereof, in the 
reasonable opinion of Seller, has been materially adversely affected by (1) an 
amendment to the Constitution of the United States or the Constitution of the State 
or (2) any introduced or enacted federal or State legislation or (3) any decision of 
any federal or State court or (4) any ruling or regulation (final, temporary or 
proposed) of the Treasury Department of the United States, the Internal Revenue 
Service or other federal or State authority or (5) any bill favorably reported out of 
conunittee in either house of the Congress of the United States, in any case 
affecting the tax status of Buyer, its property or income, its securities (including the 
Bonds) or the interest thereon, or any tax exemption granted or authorized by the 
Internal Revenue Code of 1986, as amended, or the statutes of the State of Arizona 
(the “State”); or 



(ii) a stop order, ruling, regulation, proposed regulation or statement by 
or on behalf of the Securities and Exchange Commission shall be issued or made 
having the effect or creating the probability that the issuance, offering or sale of 
obligations of the general character of the Bonds shall be or shall become a 
violation of any provisions of the Securities Act of 1933, the Securities and 
Exchange Act of 1934, or the Trust Indenture Act of 1939; or 

(iii) in the Congress of the United States legislation shall be enacted or a 
bill shall be favorably reported out of committee to either house, or a decision by a 
corn of the United States shall be rendered, or a ruling, regulation, proposed 
regulation or statement by or on behalf of the Securities and Exchange Commission 
or other governmental agency having jurisdiction of the subject matter shall be 
made, to the effect that securities of Buyer or of any similar public body are not 
exempt fiom the registration, qualification or other requirements of the Securities 
Act of 1933, the Securities and Exchange Act of 1934 or the Trust Indenture Act of 
1939; provided, however, that the effective date of the events described in (a), (b) 
and (c) of this Subparaamh 7.01(f) shall be prior to the Closing Date; or 

(iv) the United States shall have become engaged in hostilities which 
have resulted in a declaration of war or a national emergency or there shall have 
occurred any other outbreak of hostilities or a national or international calamity or 
crisis, or an escalation thereof, the effect of such outbreak calamity or crisis on the 
financial markets of the United States being such as, in the opinion of Seller, would 
afFect materially and adversely the ability of Seller to market the Bonds or to 
enforce contracts for the sale of the Bonds; or 

(v) there shall have occurred a general suspension of trading on the 
New York Stock Exchange or the declaration of a gerieral banking moratorium by 
the United States, or by the States of Arizona or New York; or 

(vi) there shall exist any event which, in the sole judgment of Seller, 
would materially adversely afTect the market for the Bonds. 

Section 7.02. Effect of Termination. 

(a) In the event of the termination of this Agreement pursuant the provisions in 
Section 7.01 (i) this Agreement shall become void and have no effect, without any liability 
to any person in respect hereof or of the transactions contemplated hereby on the part of 
any party hereto, or any of its officials, directors, officers, employees, agents, consultants, 
representatives or advisers, except for any liability resulting fiom such pasty’s material 
breach of this Agreement and for failing to comply with Section 7.02fi). 

(b) Upon such an event, (a) Buyer shall deliver to Seller all materials delivered 
to or acquired fiom Seller (“Seller’s Materials”) and (b) Buyer will maintain the 
confidentiality of, and not disclose to any third person (other than its attorney and other 
consultants to the extent reasonably required for the negotiation and processing of the 
transaction contemplated by this Agreement) any information obtained by Buyer fiom or 



through Seller’s Materials except to the extent such information is generally available to 
the public or required to be disclosed pursuant to legal process or applicable law. 

ARTICLE VIU 

JNDEMNIfiICATION 

Section 8.01. Indemnification By Seller. To the extent permitted by applicable law, but 
subject to the limitations set forth in Sections 8.04 and 8.05, Seller covenants and agrees to defend, 
indemnify and hold harmless Buyer, and its officials and employees, (collectively, the “Buyer 
Indemnitees”) from and against, and to pay or reimburse Buyer Indemnitees for, any and all 
claims, amounts paid in settlement of claims, liabilities, obligations, losses, fines, costs, royalties, 
proceedings, deficiencies or damages (whether absolute, accrued, conditional, or otherwise and 
whether or not resulting from third patty claims), including without limitation any out-of-pocket 
expenses and reasonable attorneys’ and accountants’ fees incurred in the investigation or defense 
of any of the same or in asserting any of their respective rights hereunder but excluding any 
consequential damages (collectively, “Losses”), resulting from or arising out of: 

(a) any material inaccuracy of any representation or warranty by Seller 
contained in Article 4; or 

(b) any failure of Seller to perform any material covenant or agreement 
hereunder or to fulfill any other obligation in respect hereof; or 

(c) all obligations of the Sellers, including but not limited to regulatory 
obligations and obligations for Taxes, for periods through and including the Closing Date. 

Section 8.02. Indemnification by Buyer. To the extent permitted by Applicable Law, 
but subject to the limitations set forth in Sections 8.04 and 8.05, Buyer covenants and agrees to 
defend, indemnify and hold harmless Seller, and its members, officers, employees (collectively, 
the “Seller Indernnitee~’~)frorn and against, and to pay or reimburse Seller Indemnitees for, any and 
all Losses resulting from or arising out of: 

(a) any material inaccuracy in any representation or warranty by Buyer made or 
contained Article 5; 

(b) any failure of Buyer to perform any material covenant or agreement 
hereunder or to fulfill any other obligation in respect hereof; or 

(c) all obligations of the businesses being acquired, including but not limited to 
regulatory obligations and obligations for Taxes, for all periods on and af€er the Closing 
Date (including any obligations concerning the need for any regulatory approvals or 
consents to effectuate any of the actions contemplated in this Agreement, regardless of 
when such obligation accrues). 

Section8.03. Indemnification Procedures. In the case of any claim by a Buyer 
Indemnitee or a Seller Indemnitee (any of which, an “Indemnified Party”) for indemnification 



under this Article 8, notice shall be given by the Indemnified Party to the party required to provide 
indemnification (the “Indemnz~ing Party’) promptly after such Indemnified Party has actual 
knowledge of any claim as to which indemnity may be sought. The notice shall specify the factual 
basis of the claim in reasonable detail to the extent known by the Indemnified Party: 

(a) Third Party Claims. With regard to third party claims, the Indemnified 
Party shall permit the Indemnifying Party (at the expense of such Indemnifying Party) to 
assume the defense of any third party claim or any litigation resulting therefiom; provided 
that (i) the counsel for the Indemnifying Party who shall conduct the defense of such claim 
or litigation shall be reasonably satisfactory to the Indemnified Party, (ii) the Indemnified 
Party may participate in such defense at such Indemnified Party’s expense, and (iii) the 
failure by any Indemnified Party to give notice as provided herein shall not relieve the 
Indemniflitlg Party of its indemnification obligation under this Agreement except to the 
extent that such omission results in a failure of actual notice to the Inde&ing Party and 
such Indemnifjmg Party is materially prejudiced as a result of such failure to give notice. 
Except with the prior written consent of the Indemnified Party, no Indemnifjring Party, in 
the defense of any such claim or litigation, shall consent to entry of any judgment or enter 
into any settlement that provides for injunctive or other non-monetary relief affecting the 
Indemnified Party or that does not include as an unconditional term thereof the giving by 
each claimant or plaintiff to such Indemnified Party of a release fiom all liability with 
respect to such claim or litigation. In the event that the Indemnified Party shall in good 
faith determine that the conduct of the defense of any claim subject to indemnification 
hereunder or any proposed settlement of any such claim by the Indemnifying Party might 
be expected to affect adversely the Indemnified Party’s tax liability or the ability of the 
Indemnified Party to conduct its business, or that the Indemnified Party may have available 
to it one or more defenses or counterclaims that are inconsistent with one or more of those 
that may be available to the Indemnifying Party in respect of such claim or any litigation 
relating thereto, the Indemnified Party shall have the right at all times to take over and 
assume control over the defense, settlement, negotiations or litigation relating to any such 
claim at the sole cost of the Inde-ing Party, provided that ifthe IndemnLfied Party does 
so take over and assume control, the Indemnified Party shall not settle such claim or 
litigation without the written consent of the Indemnifying Party, such consent not to be 
unreasonably withheld. In the event that the Indemnifying Party does not accept the 
defense of any matter as above provided, the Indemnified Party shall have the full right to 
defend against any such claim or demand and shall be entitled to settle or agree to pay in 
full such claim or demand. In any event, the Indemnifying Party and the Indemnified Party 
shall cooperate in the defense of any claim or litigation subject to this Section 8.03, 
including tax audits and claims, and the records of each shall be available to the other with 
respect to such defense. 

(b) Claims for Losses other than Third Party Claims. With regard to a claim 
for indemnification for Losses other than a third party claim, the Indemnifjhg Party shall 
within thirty (30) days after receiving notice of the claim, give notice to the Indemnified 
Party of the acceptance or rejection of the claim by the Indemnifying Party. A notice of 
rejection of a claim will create of Dispute under Article 8. 



Section 8.04. Time Limitations. If the Closing occurs, Seller will have liability with 
respect to Section 8.01 only if on or before the date which is twelve (12) months after the Closing 
Date, Buyer notifies the Seller from which it is seeking indemnification in writing of the claim, 
specifying the factual basis of the claim in reasonable detail to the extent then known by Buyer. If 
the Closing occurs, Buyer will have liability with respect to Section 8.02 only if on or before the 
date which is twelve (12) months after the Closing Date, Seller notifies Buyer in writing of the 
claim, specifying the factual basis of the claim in reasonable detail to the extent then known by 
Seller. Notwithstanding the foregoing, if before 5:OO p.m. (Arizona time) on the date which is 
twelve (12) months after the Closing Date, any party against which an indemnification claim has 
been made hereunder has been properly notified in writing of such claim and such claim has not 
been finally resolved or disposed of as of such date, then such claim shall continue to survive and 
shall remain a basis for indemnity hereunder until such claim is finally resolved or disposed of in 
accordance with the terms of this Agreement. 

Section 8.05. Limitations on Amount. No claim shall be asserted against Seller under 
this Article 8 which, individually, is less than $50,000; and no claims shall be asserted against 
Seller under this Article 8 which, in the aggregate, exceed the m of $1,000,000. If a particular 
claim or claims are covered by insurance carried by Seller, such claims may be pursued against 
Seller for amounts in excess of the limits set forth in the preceding sentence, but Buyer’s recourse 
shall be limited to the proceeds of the applicable insurance coverage. No claim shall be asserted 
against Buyer under this Article 8 which, individually, is less than $50,000; and no claims shall be 
asserted against Buyer under Section 8.02 which, in the aggregate, exceed the sum of $1,000,000. 
If a particular claim or claims are covered by insurance carried by Buyer, such claims may be 
pursued against Buyer for amounts in excess of the limits set forth in the preceding sentence, but 
Sellers’ recourse shall be limited to the proceeds of the applicable insurance coverage. 

Section 8.06. Exclusive Remedy. The right to indemnification provided in this Article 8 
is intended to be the sole and exclusive remedy of Buyer or Seller following the Closing. Until the 
Closing, the parties shall have any other remedies provided herein or available at law or in equity. 

Section 8.07. Limitation of Liability. The liability of each party under this Agreement, 
for any reason whatsoever, whether in contract, tort or statute (including without limitation, 
negligence), or otherwise, shall be limited to the other party’s actual damages. In no event shall 
either party have any liability to the other party or to third parties for any indirect, incidental, 
special, consequential or punitive damages, even if such party has been advised of the possibility 
thereof. The allocations of liability in this Agreement represent the agreed and bargained-for 
understanding of the parties with respect to allocation of risks inherent in their relationship. 

ARTICLE M 

DISPUTE RESOLUTION 

Section 9.01. Disputes. In the event of any claim, dispute or other matter in controversy, 
whether based on contract, tort, statute or other legal theory (including but not limited to any claim 
of fraud or misrepresentation), arising out of or related to the Agreement or the breach thereof, 
either party hereto may pursue in court any remedy available to it at law or in equity. 



ARTICLE X 

MISCELLANEOUS 

Section 10.01. Survival. Each ofthe representations and warranties made by Seller in 
Article 4 of this Agreement shall survive for a period of two (2) years after the Closing Date, 
notwithstanding any investigation at any time made by or on behalf of Buyer, and thereafter all 
such representations and warranties shall be extinguished. No claim for the recovery of Loss (as 
defined in Section 8.01) may be asserted by Buyer against Seller, or its successors in interest after 
such representations and warranties shall be thus extinguished;provided, however, that claims fist  
asserted in writing within the applicable period shall not thereafter be barred and claims related to 
an assertion of infiingement of intellectual property may be asserted at any time so long as they 
otherwise are not statutorily or equitably time barred. 

Section 10.02. Knowledge. As used throughout this Agreement, the term “knowledge” 
means the actual awareness of a particular fact or circumstance and the awareness of a fact or 
circumstance that a prudent individual could reasonably be expected to discover or otherwise 
become aware of in the course of conducting a reasonable investigation and due inquiry 
concerning the fact or circumstance. 

Section 10.03. Brokers’ Commission. Seller will be solely responsible for and will 
indemnify and hold Buyer harmless fiom, the payment of any commission, fee or claim of any 
person, firm or corporation employed or retained or claiming to be employed or retained by Seller 
to bring about, or to represent Seller in, the transactions contemplated hereby. 

Section 10.04. General Provisions regarding Representation and Warranties. The 
following provisions shall apply to all representations and warranties of any of the parties to this 
Agreement: 

(a) No Other Representation of Warranties, Each party to this Agreement 
hereby expressly acknowledges and agrees that it has not relied on, and no other party has 
made, any representation or warranty, expressed or implied (aU implied warranties being 
hereby expressly disclaimed), except for those representations and warranties that are 
expressly set forth in the Agreement, 

(b) Spec@c Overrules General. To the extent that any matter is addressed by a 
specific representation or warranty, any more general representation shall be deemed not to 
apply to such a matter. 

(e) One Disclosure SufJices. Anything that is duly disclosed to Buyer pursuant 
to this Agreement, including on any Exhibit hereto, shall be deemed to have been disclosed 
on all applicable schedules to this Agreement. 

Section 10.05. Binding Effect. This Agreement shall be binding upon and inure to the 
benefit of the parties hereto and their respective successors, assigns, heirs and legal 
representatives. 



Section 10.06. Entire Agreement. This Agreement (including the exhibits attached 
hereto) contains the entire agreement of the parties hereto with respect to the purchase of the 
Purchased Assets and the other transactions contemplated herein, and supersede all prior Written 
and oral understandings and agreements of the parties with respect to the subject matter hereof. 
Any reference herein to this Agreement shall be deemed to include the exhibits attached hereto. 

Section 10.07. Headings. The descriptive headings in this Agreement are inserted for 
convenience only and do not constitute a part of this Agreement. 

Section 10.08. Execution in Counterpart. This Agreement may be executed in any 
number of counterparts, each of which shall be deemed an original. 

Section 10.09. Notices. Any notice, request, information or other document to be given 
hereunder to any of the parties by any other party shall be in writing and delivered personally or 
sent by certified mail, overnight courier, facsimile or electronic mail as follows: 

If to Buyer, addressed to: 

Florence Municipal Property Corporation 
c/o Town Manager 
775 N. Main Street 
P.O. Box 2670 
Florence, Arizona 
Attn: 
Email: 

with a copy to: 

775 N. Main Street 
P.O. Box 2670 
Florence, Arizona 
Email: 

If to Seller, addressed to: 

Johnson Utilities, L.L.C. 
5230 E. Shea Boulevard, Suite 200 
Scottsdale, Arizona 85254 
Attention: George H. Johnson 

Email: gjohnson@azvision.net 
Fax: (480) 483-7908 

with a copy to: 

Gary A. Drummond, Esq 
Sallquist & Drummond, P.C. 
1430 E. Missouri Avenue, Suite B-125 

mailto:gjohnson@azvision.net


Phoenix, Arizona 85014 
Email: gary@sd-1aw.com 

Any party may change the address to which notices hereunder are to be sent to it by giving written 
notice of such change of address in the manner herein provided for giving notice. Any notice 
delivered personally shall be deemed to have been given on the date it is so delivered, and any 
notice delivered by registered or certified mail shall be deemed to have been given on the date it is 
received. 

Section 10.10. Amendment. This Agreement may be amended only with the written 
approval of all of the parties hereto. 

Section 10.11. Governing Law. This Agreement shall be governed by and construed in 
accordance with the laws of the State of Arizona applicable to contracts made and to be performed 
therein. 

Section 10.12. Notice of A.RS. Section 38-511 - Cancellation. Notice is hereby given 
of the provisions of Arizona Revised Statutes Section 3 8-5 1 1, as amended. By this reference, the 
provisions of said statute are incorporated herein to the extent of their applicability to contracts of 
the nature of this Agreement under the law of the State. 

Section 10.13. Time is of the Essence. Time is hereby declared to be of the essence for 
the purposes of the performance of all conditions and obligations under this Agreement. 

Section 10.14. Threat of Condemnation. The parties hereto expressly acknowledge that 
the sale of the Business from Seller to Buyer under the terms described herein has been negotiated 
under the threat of condemnation action. 

* * *  

SIGNATURES FOLLOW 

mailto:gary@sd-1aw.com


IN WMSS WHEREOF, the parties hereto have caused this Asset Purchase and Lease 
Agreement to be duly executed as of the date first above written. 

BUYER: 

FLORENCE MUNICIPAL PROPERTY CORPORATION 

By: 
Name: 
Title: 

SELLER: 

JOHNSON UTILITIES, L.L.C. 

By: 
Name: 
Title: 
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Issuer: 

Borrower: 

Par Amount: 

Bond Closing: 

Maturity: 

Tax Status: 

Town of Florence: 

Bond Counsel 

EXHIBITB 

TERMS OF WATER AND SEWER REVENUE BONDS 

Project SellerBond 
Purchaser 

Bond Terms: 

The Industrial Development Authority of the City of Phoenix 

Florence Municipal Property Corporation, an Arizona non-profit corporation 
formed for the benefit of the Town of Florence, Arizona 

$121,000,000 

On or about March I, 20 14 

30 years, with sinking fund principal redemptions beg;zning in Y6 

Interest on the Bonds will be excluded from gross income for purposes of 
federal and state income taxation and will not be subject to the alternative 
minimumtax 

No recourse to Town of Florence. Net revenues from the Purchased Assets 
will be paid to the Town. Once the Bonds are fully paid, the Purchased Assets 
will be gifted to the Town free of charge 

Kutak Rock LLP in Scottsdale, Arizona 

Johnson Utilities, L.L.C. will sell the Purchased Assets to the Borrower in 
exchange for the Bonds 

The Bonds will bear interest at the rate of 6.625% (interest only) for the first 5 
years and at the rate of 8.00% per mm for years 6-30, mature in 2044, and 
will not be subject to optional redemption 

All major financing documents, including the offering document and the bond 
form will contain substantially the following disclaimer: 

THE BONDS AND THE INTEREST THEREON ARE SPECIAL LIMITED 
OBLIGATIONS OF THE ISSUER PAYABLE EXCLUSIVELY FROM 
REVENUES AND RECEIPTS UNDER THE LOAN AGREEMENT. THE 
BONDS DO NOT CONSTITUTE A DEBT OR A LOAN OF CREDIT OR A 
PLEDGE OF THE FULL FAITH AND CREDIT OR TAXING POWER OF 
THE ISSUER OR THE TOWN OF FLORENCE, OR OF THE STATE OF 
ARIZONA, OR OF ANY POLITICAL, SUBDIVISION THEREOF, WITHIN 
THE MEANING OF ANY STATE CONSTITUTIONAL PROVISION OR 
STATUTORY LMTATION AND SHALL NEVER CONSTITUTE NOR 
GIVE RISE TO A PECUNIARY LIABILITY OF THE STATE OF 
ARIZONA, OR ANY POLITICAL, SUBDIVISION THEREOF. THE 



Defeasance: 

Management: 

Bond Purchase Price: 

Cost of Issuance 

Town Costs: 

Denominations: 

Flow of Funds: 

BONDS SHALL NOT CONSTITUTE, DIRECTLY OR INDIRECTLY, OR 
CONTINGENTLY OBLIGATE OR OTHERWISE CONSTITUTE A 
GENERAL OBLIGATION OF OR A CHARGE AGAINST THE 
GENERAL CREDIT OF THE TOWN OF FLORENCE, BUT SHALL BE 
SPECIAL LIMITED OBLIGATIONS OF THE ISSUER PAYABLE 
SOLELY FROM THE SOURCES DESCRIBED J3E€WN AND IN THE 
INDENTURE, BUT NOT OTHERWISE. THE ISSUER HAS NO TAXING 
POWER. 

The Indenture will provide that the Borrower and/or the Town may defease 
the lien of Indenture at any time by depositing with the Trustee for the benefit 
of the Bondholders government obligations sufficient to pay principal and 
interest on the Bonds to the maturity date 

The Purchased Assets will be managed by the Seller (or its affiliate) for a 
period of 5 years on a fixed fee contract that pays $500,000 annually in full 
compliance with federal qualified management contract rules (Rev Ruling 
97-13). Town will assume management (on its own or by contract) after Y5 

Purchaser will purchase the Bonds at a price of par in exchange for the 
Purchased Assets 

All closing costs related to the Bonds, including the fees and expenses of 
Seller’s Counsel, Issuer, Issuer’s Counsel, Bond Counsel, Borrower, 
Borrower’s Counsel, and Trustee will be paid by the Seller at closing 

All costs incurred by the Town will be paid by the Town 

The Bonds will be issued in minimum denominations of $1,000,000 and will 
only be transferable to parties related to Seller 

From cash flow generated by the Purchased Assets, the Manager Will pay 
operating expenses, replenish reserve funds, and forward the balance to the 
Trustee, who will make payments in the following order of priority: 

first, interest on the Bonds; 

second, principal on the Bonds; 

third, ongoing fees of the Borrower, Issuer and Trustee; 

fourth, management fees; 

fifth, required arbitrage rebate amounts, if any; 

sixth, replenishment of reserve funds; and 



seventh, remainder to Town. 

Security: The Bonds will be issued pursuant to the Indenture as special obligations of 
the Issuer and shall be secured by a first priority security interest in all 
amounts held pursuant to the Indenture, and the pledged revenues which 
consist of the following: 

(1) Revenues received by the Issuer under the Loan Agreement 

(2) To the extent permitted by law, airst mortgage on alI assets of 
Borrower 

(3) A debt service/operating reserve fimd d l  be established under the 
Indenture and be funded from cash deposits currently held by Seller, in an 
amount to be determined, subject to federal tax rule limitations 



EXHIBIT C 

ASSUMED LIABILITIES 

CUSTOMER ACCOUNT SECURITY DEPOSITS (ADVANCE DEPOSITS MADE BY 
CUSTOMERS TO SECURE PAYMENT OF FUTURE CHARGES) WH[cH COME DUE m R  

CLOSING 

METER ADVANCE REFUNDS DUE AFTER CLOSING 

ANNUAL AMOUNTS DUE ON THELINE EXTENSION AGREEMENTS fiXAs) 
ATTACHED BERETO. SELLER SHALL BE RESPONSIBLE FOR THE PRO 
RATA SHARE OF AMOUNTS DUE UNDER THE LXAs FOR THE PERIOD 

ENDING ON TRE CLOSING DATE 



EXHIBITD 

ALLOCATION OF PURCHASE PRICE 
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Ladies and Gentlemen: 

We have aoted as counsel to Florence Municipal Property CorporzrtiOn (the %uya), an 
h n a  non-proB public benefit corporatbn %rmed on behdfofthe TOM of Fhrencq Arizona 
(@e 'Town") in connection with (a) the Asset Purchase and Lease Agreement, dated as of 
[ 1,2014 (the %deAgreement") by and between the Buyer and Johnson Utilities, L.LC., an 
fbhma limited liabiXity company (the "SelIer"), and cb) the Management Agreement (the 

ement Agreement'), dated as of [ 1, 2014 between the Buyer dnd Sorrthwest 
d Utilities, L.L.C., m Arizona corporation (the c'MManageP). This opinion is 

d d i v d  io you pursuant. to S d o n  3.03Ce) of the Sale Ageem&, 

In rendering this opinion, we have reviewed an executed mpy of each ofthe followhg 
do caments (collectively, the "Org&ational Doc~~n t s" ) :  

fa) Articles of Organization of the Buya dated 1 I, as certified by the 
Arizona 8aretary of State, and the Bylaws af the Buyer, ceftified by an authorized officer of the 
Buyer,datedT J; 

(b) CertXcate of Good Standing issued 1, by the Arizona Secretary of 
State for Buyer. 

We have also reviewed ran executed mpy of each of the ibllowing documents 
(wllectively, the 'Transactictn Ddcu~llents"): 

(a) 

(3) 

the &de Agreemeact executed by the Buyer; 

t b  Management Agreement executed by the Buyer; 

. .  



(c) tha Off lwS  e of the qpmpiate oBcers or at&orizd represatatives 

t~ Qr as of the Chsing pnrsumt to the Sale Agreemet and the Management Agreement has been 
pdrmed, fii) each representation and wmauty of the Buyer is frue and correct on the Closhg 
Date, as if made on and as af the. Closing, and (Si) the resolution of the Buyer &ached therett, 
rntbking  and approving emution ofthe Sab Agreement and the Managment Agreement and 
@nrsance ofthe trms&ns contemplated therew, 

(dl the lhcanibeney Certificate of the appropriate ~ f f i ~ e b ~  or a u & a  
represa&tivesofthehyq and 

In addition, we have reviewed mch matters of law as we have deemed necessary fbr the 
rendering ofthe opinions wri#ained herein. 

In rendering the foIlowing opinions, we have assumed and relied upon (8 the genUineness 
of all s@~ature;s (other than the Buyer); (ni the authenticity and mrnp1etenws of alI docmnents 
Snbmitted to us as oIginats and the confbrmity to original documents of all documents submitted 
to us as PDF, elect rod^, certiried or photostatic copies; (iii) the accuracy and completeness of all 
the Organizational Docmnenfs ofthe Buyer made available to us; (iv) there has not been any 
m u m  mistake of fact or misundeb.standing, bud, duress, criminal activity or undue influence; 

the ~ ~ n d ~ c t  of all the parties and their respective agents has oomplied with any requirement 
ofgood f%th and fair dealing; (vi) there are no agreements or understandings among the parties 
€0 &e Transaction Docamenfs, d e n  or oral, and there k no usage of bade or course ofpfior 
dealings among the p case, de-fine, supplement or otherwise qualiQthe 
t2xm.S and conditions Documents; (vi) the coastitutionaIity or validity of a 
relevant statute, de, regntatiOn or a p y  action is not at &sue udess a reported decision in the 
State of Arizona has s p e d i d y  addressed, but not resolved, or has established, its 
m m n s W o ~  or hvalid3y; (viii) all parties (other than the Buyer) have the power, authody 
and capacitY to execute, deliver and pei%nn the Transadon D0c-h and that there are no 
f k ~  or tzirwm~ces r e 1 6  to yon that might prevent you &om enfiming any of the rights to 
whkh OUT ophkn relates; (k} the enfirceab& of tfre Transaction Doetmmts against all 
p d s  other than the Buyer, (x) each party to the Transaction Documents (ofher than the Buyer) 
has satisfied the legal rquiremenfs which am applimbIe to it to the extent necessary ta make tfie 
Transaction Documents enfbrceable against i$ (xi) no party to the Transaction Documents wiU in 
tlw firture take any d i s d a q  action (hcludiag any deckion not to act) permitted under the 
Transa~tbn Documents which woaN r e d  in a vidation of law or constitute a breach or d~~~ 
d e r  any agreements, other than the Transaction Documents, to which any party to the 
Tmwtlon Documents is a party or by which its property is bo- or d e r  any court, 
afbitratar or administrative order, writ, judgment, or decree that names any party to the 
Transaction Docunents and is specificdy directed to its property; (xi$ all parties will act in 
accilrdance wit& and rebin &om tak.ihg any action which is f5rbidden by, the terms and 
rnnditkms of tlre Transaction Documents and that you Wilx perform aIl of your obligations d e r  
the Transaction Ducuments; and (xiii) dquate consideration at law has been paid under the 
Transacfion Documeh. 

We have not conducted any other investigation ta confirm any facts set .forth in the 
0rganiZatona.I Documents and in the Transaction Documents and the other documents called 

Qf tlre Buyer, aztiiyng that and agreement ofthe Buyer to be peribnmd prior 
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2. The Buyer has the power and authority to execute and deliver the Transaction 
rlocmnents to which if is a party, to wmsummatc: the t ransadns contemplated thaeby ad to 
perfbrm its obligations t h e r e d .  

The exedon and delivery by the Buyer of the TransactiOn Documents to which 
the Buyer is a party, the CoDScmrmafion by the Buyer of the transactions contemplated by such 
Tran~ztCtion Documents and the perfbnnance of the Buyer's ob3igations therein have been duly 
authorized d o r  ratified by all necessary corporation action of the Buyer. 

The Tramaction I)ocuznents to which the Buyer is a party have been duly 
executed and delivered by the Buyer and wn&cite the valid and legally bmding obligations off 
#e Buyer, edmable against the B u m  in accordance with their respective tenns. 

No consent or a&n c$ or €iling or reg&tr&on with, any governmental or public 
regplabry body or authority is required to authorize, or is otbeTJvise required in COfMeCtiOrZ with 
either the execution and delivery by the Buyer of the Trmmction Docrtments f~ which it is a 
party or the inCnrrence; by the Buyer of its obfigathns mdm-the Transaction Dopumats to which 
if is B Paay, except as may be hiwe been obtahed, made or taken prior to fhe dafe hereof 

3. 

4. 

5. 

7. There is no action, suit, proceeding, inquiry or investigation at Iaw or in equity or 
by or before any gaveMmenta1 instrumentality or other agency pending or, $0- our knowledge, 
now threatened against or affecting the Bayer OF to which the Buyer are or may be a party or to 
wEch the property oftire BWer is or may be: subject, wherein an unfavorabtfe decision, ruling or 
fmdkg would adversely a6eet: (i) the existence OT organization of the Buyer or the title to oBce 
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ofany ogcer of the Buyer or my power ofthe Buyer; (ii) the validity or dbrceqbility of the 
pruceedhgs faken by the Buyer fbr the authorktictn, execution and delivery by &e Transaction 
D a m - ;  ( j i i i  the validity or enf0-b- of the Transaction Documents; or (iv) the 
transactions contemplated by the Transadon D o c u ~ t s .  

Our opinions. are based on the assumptio11s (upon WE& we httve relied with your 
a m s ~ t )  and subject to the quafiffcations md li~M30- set fix& in this letter; including the 
fbl2owing 

For purposes of rendering the opiuions set firth herein, we have asstMed that the 
Tmsadon Documents are governed a d  htapretd by the laws of the State of Arizona. We 
e x p s  no opinion whatsoever with respect to any rules o€choice or conflicts of laws. 

W e  haw assumed fbr pqmses of this opinkn that: (a) the parties to the 
Transaction Dacurnerrts ofher than the Suya (the %&a Parties?’’) are duly organized, validly 
e-g and m good standing wit31 fill power and authority to enter into, execute, deliver and 
perfbnn the Transaction Documents and tb.& rgspective obligations thereunder; (b) &.e 
Trmsachn D o m n b  have been duly authorized by the other Parties and the Other Parties 
hve auly executed and delivered the Transaction D m a s  to which they ate sign&ories; (c) 
f!b 0t”aer Parties have satisfied tbse le& requirements that are applicatle tc+ each of them to the 
exfeat necessary to make the Transadion Roam&s e&r&k against each a€ them; (d) any 

a@eements, or instruIllents e0 which the Other Parties are a party or by which its ar 
erEy is bound, other than the Transaction Dome&, will be enfbrced as Wrinen [e) ths 

other Parties have complied with all legal requirements per&hing to each of their sfatus as such 
status mhites to their rights to mfbrea the Transaction Documents against the Buyer; (0 each 
natural. person executing any of the Transaction Documents is legally competent; (g) alf 
dgnatnres are gem&% the Transaction Doem& subdtted fo us as originals are authentic md 
the Transaction Documents submitted to us as copies conlbrm to the o.iginals; (h) all 
Trsnrsactbn Documents are complete or will be; appmpriat.ely completed (including, without 
l i e n ,  all amendments and exhjik theretoo); (9 my Certifications d&ed prim to CIosing 

1. 

2. 

as af Closing; 0) there has rmt been any tnutuaz mistake of Eat or- mi 
as or mdqe idbence; (IC) &e eondud of the parties to the Transacfidn 

complied with any rq&meqt of good fitit& fair dealing and conscionabilitJr, (1) the CRher 
Paties and my agent acting .fbr the Other Parties En comection with the Tmsactiw have acted 
in good Wh and without notice of any- defense against the enforcement of any rights mated by, 
or adverse claim to my pmperty or security hterest transferred or crated as part og the 
T r a n s ~ n  Documents; (m) &ere are no agreema& or understandhzgs among the parties, 
mitten or oral2 and there is ao Osage of trade or course ofprior d&g m n g  the parties that 
would, in either case, deke, supplement or qualify the terms ofthe Transaction Documents; (n) 
the Buyer hold the requisite title and rights to any prop&y invd~ed in the transactions 
contemplated by the Transaction % w e d s ;  and (0) the Buyer will obtain all permits and 
governmental approvals required, and ’take; all ~ C ~ ~ Q I I S  M a r l y  required, relevant to 
cmsumation of the Transaction Documents or performance of the Transaction Documents. 

W e  also assume that if the ~oflsent of any other person or entity is required to the 
migment of any contract, agreement, hsh-ment, lease, license, permit, warranty or approvall, 
that such consent has been received and such cument was given by the pemn or entity required 

3. 



. .  

" .  

. . .  

' ... 
' I* 

. 2 " 
. .. .. . . .  ., . . . . . . .  

. .  

5. We do not express any opinion on any matter not expressly addressed in this 
letter, and no other opinions should be h p k d  hrefiom. The opidons set fbrth her& 
delivered baed sokly upon the W, ions, BSSUmPtioflS mil ather matters described 
hefein as exist as ofthe date here0 have no obligation and d i s e b  angr obligation 
CO modi@, supplement or update this opinion letter or otherwise to wmmUnicate with yau with 
respect to events, changes in €acts, law or matters which occur or came to our attention after the 
&e hered This letter expressns our legal opinions as to mfws set fbrth herein based on .our 
-frrofessional judgment on the date hereof and is not to be amtrued as a guaranty or a wmmty 
as to any leg& or &ehal matter or that a court consideriag such matters woald not rule in a 
nanner Confrary to the opiniolas expre'ssed herein. 

Respectfully Submitted, 



. . . .  . . 
. . . .  

B m E E  . ’  . _  

In rendering this opinion, we have reviewed an executed copy of each of the followkg 
documents (collectively, the ‘‘&ganizational kcuments’”): 

(a) Artides of Organization of fhe Seller dated f as certified by the 
Arizona Secretary of State, and the Bylaws of the Seller, certified by an authorized officer of 

Articles of Organization of the Manager dated r , I ,  as d e d  by &e 
&hm Secretary of‘ State, and the Bylaws of  the Managerx ceitiS& by an authozized officer of 
&e Maniiger, dated r 1; 

Sekr,dated[ , 1; 

(b> 

(0) Certificates ofE&tence issued f 1, by the Arizona Secretary of State 

We have also reviewed an exeeated copy of  each of the fblkdng documents 

&r Seller and Manager. 

(collectively, the ‘Tmaclion DocLtmeIlzs)’): 

(a) the Sale Agreement executed by the Sdkq 
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tmntab and in the Transaction Documents and the other dbmekts called 
forth therp;in, and we have not conducted any independ& invest@tiin to confirm the fids upon 
wWh~opbbqsset  fbahhereinarebed. 

Based solely upon the firegoing and subject to the assumptions, qualifcatiom and 
limitatfDns herein stated, we are of the opinion that: 

The Seller is a limited liability company organkc& validly exktkg and in good 
standing under the laws of the State of Arizona. 

The Manager is a limited E a K i  company organized, validly existing and in 
good standing under tfie laws of the State of Arizona. 

Tbe SdIer has the pwer and authoritJr to execute and deliver the Transaction 
Documents to which it is a party, to consnmmate the trmsactiom mtemplated thereby and to 
p&om its obE@ans thereunder. 

The Manager has the power and authority to execute and deliver the Transaction 
D m &  to which it is a patty, to oonsummate the transactions conternplated &ereby and to 
pexbrm its obligations h r d e r .  

The execntiOn. and delivery by the Seller of the Transaction Qocumnh to whidh 
tb S&er is a party, the consummation by the Seller of the transactions contemplated by snch 
Twnsaction Documents and the performance of the Seller’s obligations tbereki have been duly 
dk4zed maor r&Eed by all necessary limited kbw company actkrn of the S e k .  

Tha execution and defivery by the Mimager of the Traazation Docmmts to 
which the Manager is a party, the comumrnation by the Exanager of tbe transmtions 
contemplated by suoh Transaction DocUrnens and the performame of the Manager’s obligations 
fhereh have been duly authorized andlor ratified by all necessary limited l i a b w  company 
&an ofthe Manager. 

The Transaction DOGWIER~S to which the Seller is a party have been duly 
exwuted and delivered by the Seller and constitute the valid and legdry binding obligations of 
&e Seller, enforceable against the Se&r in accordance with thek respective terms. 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. The Transadon h c m d  to wbkh the Manager is a parfy have been duly 
exec&d and delivered by the Manager and constitute the valid and legally bindhg obligations 
d i fh  Mihager, enforceable ag& the Manager in accordance with their respective terms. 

No consent or action aS or €ding or registration with, any g o m e d a l  or public 
&cry body or authority is required to authorhe* or is otherwise required in connection with 

eithex: the exemtion and delivery by the Seller of the Transactha Documents to which it is a 





1. For purposes ofrendering the opinians set fbab herein9 we have assumed that the 
Trmsactiun Documents are g5verned and interpreted by the laws ofthe State of h n a .  We 
express ~3 opinion whatsoever with respect to any rules ofchoke QT Oonflicts of laws. 

3. We also assume tbat if the cement of any other person OT e&ty is required to the 
aSsignm&nt ofany contract, agreement, instrument, lease, license, permit, 'cymiinty or approval, 
that such corxsent has been re&d and snch comeat was given by &e person or entity required 
and properly authorized to grant such consent. We note that we have no acfual howkdge ofthe 



o m m m  of any oftbe in clatlses 01- (m)+ ahve, nor do we have any a d m i  
Itnewledge &at m.3 of the parties to the TransactiOn Documents hwe not oompEed with the 
reqnkemat of goad fi&, fair dealing, and conscionability as a d  hy clauses (IC) or (l), 
above. We bv@ not rnade any independent investigation or inquiry con- the business or 
€bncial condition of the Seller or cuncen&g the apmtbn, managmen$ use or other dealings 
with the property-of the Seller or the Manager. 

Our o+ns are subject to: (9 the effect of qplicable bankruptq, hsohen~~,  
r m g m n ,  arrangement, mratorhq fkudulent fransfer or kuddent conveyance and other 
simikz laws affecting a d t o r ' s  rights gmmlly; and (E) limitations inirposed by equitable 
doctrines, inclllaing without limitation, limhtioa upon the specific en%rceabiIity of provisions 
of the Transaotion Documents, mxtqfs ofm&erXity, reasonableness (including commercial 
reasonableness of the sale or disposition of cwllatt~al}~ good faith and f& d d g ,  and the 
aV&ib%ty of hjunctive relief or other equitable remedies (regardless whether m&derd in a 
proceeding in equity or at law). 

4. 

Tbis opinion is delivered only to you in conaection with fhe transadions referred to 
above and is solely €br your benefit, and may be relied upon only by you This opinjon may not 
be relied upon by, nar copies delivered to, any other pason without our: express prior Written 
consent; provide however, that copies m y  be delivered to your counsel. This ophion letter is 
provided as a legal opinion only and not a guamtee or warranty ofthe matters discussed 
herein. This opinion letter is given as of the date hereof and we undertake no obligatian, and 
hereby disclaim my obligation, to update or supplement this opinion in response to a subsequeat 
change in the law or future events affectkg the Seller, the Manager or the transactions 
coaterngI3ed by the Transaction D o c m e .  

Respectftdly Submitted, 
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EXHIBIT J 

PERSONAL PROPERTY 
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Sewer Line Extemim Agreement 
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EXCEPTIONS TO ENFORCEABILITY 
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'Pdicy coverage f Policy Number Term Dates 

.. 

fnsurance Company 

~~ __ ~~ 

30106 IW/Ol/l3to aSf01/14 Blue crass / Blue Shield 
Group Dental OlH5760GDEN ]06/C!1/13 to 06/01/14 United Health Care 
Group Lie C3981404 05/01/13 to 05/0l/14 Colonial Life & ACC 
Gmup Vision 9787748 05J01]13 to 05/!31[14 Fidelity Security Life 

,Urn brella /CXS9S8867510 l2/16!3 tu 12/16/14 Central Mutual 
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On December 31,201 3, Johnson Utilities, LLC (the”Company”) filed with the Arizona Corporation Commission (“Commission”) 
an application (“Application”) for approval to sell and transfer all of its utility assets to theTown of Florence (“Town”) and to 
cancel its Certificate of Convenience and Necessity (“CC&N’) upon consummation of the sale and transfer ofthe assets to the 
Town. The Commission‘s Utilities Division Staff (“Staff’) has not yet made a recommendation regarding the Application and 
the Commission is  not bound by the proposals made by the Company, Staff or any intervenors in the docket The Commis- 
sion will issue a decision regarding the Application following consideration of the matter and, if applicable, testimony and 
evidence. Copies of the Application are available a t  the Company’s offices a t  968 East Hunt Hwy, San Tan Valley, Arizona, 
85143 and at the Commission’s offices at 1200 West Washington, Phoenix, Arizona, 85007 for public inspection during regular 
business hours and on the internet via the Commission’s website (www.azccgov) using the edocket function. 

The Company has requested that the Commission consider i ts  Application as soon as practicable a t  a regularly scheduled 
Open Meeting at the Commission’s offices, 1200 West Washington, Phoenix, Arizona, 85007. Public comments will be taken 
at such Open Meeting. Please check httpJ/w.azcc.gov/Divisions/Administration/Meetings/ for the schedule and agendas 
for the Commission’s upcoming Open Meetings. Written public comments may be submitted via email (httpJ/wwwazcc.gov/ 
Divisions/Utiliies/Forms/PublicCommentForm1 .pdf), or by mailing a letter referencing Docket No. WS-02987A-134477 to: 
Arizona Corporation Commission, Consumer Services Section, 1200 West Washington, Phoenix, Arizona, 85007. 

The law provides for an open public hearing at which, under appropriate circumstances, interested parties may intervene. 
Any person or entity entitled by law to intervene and having a direct and substantial interest in the matter will be permitted 
to intervene. If you would like to intervene, you must file a written motion to intervene with the Commission, and you must 
send copies of the motion to the Company or its legal counsel, and to all parties of record in the case. Your motion to inter- 
vene must contain the following: 

10 Your name, address, and telephone number, and the name, address, and telephone number of any party upon whom 
documents are to be served in your place, if desired; 

2. A short statement of your interest in the proceeding (e.g., a customer of the Company, a shareholder of the Company, etc); 
and 

k A statement certifying that a copy of your motion to intervene has been mailed to the Company or its counsel and to all 
parties of record in the case. 

The granting of motions to intervene shall be governed by A.A.C. R14-3-105. If representation by legal counsel is required 
by Rule 31 of the Rules of the Arizona Supreme Court, intervention will be conditioned upon the intervenor obtaining legal 
counsel to represent the intervenor. For information about requesting intervention, visit the Commission’s webpage at  httpJ/ 
vwvw.azccgov/divisions/utilities/forms/interven.pdf. The granting of intervention, among other things, entitles a party to 
present sworn evidence a t  hearing if a hearing is held and to cross-examine other witnesses. However, failure to intervene 
will not preclude any customer from appearing at  the hearing, if a hearing is held, and making a statement on such 
customer‘s own behalf. 

If you have any question about the Application, you may contact the Company at 480-987-9870. If you wish to file written 
comments on the Application or want further information on intervention you may contact the Consumer Services Section 
of the Commission a t  1200 West Washington, Phoenix, Arizona 85007, or call 602-542-4251 or 1-800-222-7000 if outside the 
metro Phoenix area. 

The Commission does not discriminate on the basis of disability in admission to its public meetings. Persons with a disability 
may request a reasonable accommodation such as a sign language interpreter, as well as request this document in an 
alternative format, by contacting the ADA Coordinator Shaylin Bernal, e-mail sabernal@azcc.gov, voice phone number 
602-542-3931. Requests should be made as early as possible to allow time to arrange the accommodation. 

http://httpJ/wwwazcc.gov
mailto:sabernal@azcc.gov

